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I, | INTRODUCTION AND RECOMMENDATIONS i 


\ This Report addresses the large volume of current telévision 


advertising which is directed to children, 1/ Many young child- 
ren--including an apparent majority of those under the age of 
eight--are so naive that, as this Commission 2/ and the Federal 
Communications Commission (FCC) have previously recognized, they 
cannot perceive the selling: purpose of television advertising or 
aehelitae comprehend or evaluate it and tend, as the FCC has © 
observed, to view commercials simply as a form of "informational 
programming." _3/ The youngest childreh tend to be even more naive 
ae thus even less éapabiie of comprehending the influence which tele- 
vision advertising exerts over them. For example, it appears 
‘that a large proportion of pre-schoolers think that the persons! 


or animated figures on television are addressing them personally, 


’ 


_1/ As used throughout this Report, the word "children" refers to 
those under the age of 12, as distinct from adolescents of 12 or above. 


_2/ . See, Federal Trade Commission, Statement of Reasons for Rejecting the 

Proposed Guide on Television Advertising of Premiums to Children, 42 Fed. 

Reg. 15069, 15070 (March 18, 1977). The Commission noted, citing pertinent 
studies, that "young children (1) fail to understand the nature and profit 

making purpose of the television commercials [and] (2) tend to trust and 

believe television advertising indiscriminately...." ' 
af Federal Communications Commission, Children's Television Programs: 

Report and Policy Statement, 39 Fed. Reg. 39396, 39401; 50 F.€.C. 2a 1, ll 

* (1974). 
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and that the animated figures are "real" and in some sense ’ 3 
appropriate objects for emulation. Apparently the youngest 
pre-schoolers think that there are "real little people" in- 
side the set. 4/ ; 

The largest single part of the television advertising 
addressed specifically to children is for sugared foods, sf 
consumption of which poses a threat to the children' s dental 
health, and possibly to other aspects of their health as well. 

The Commission now has pending before it two petitions 
on this subject, both of which urge that a major portion of the 
aivpr ising to children for such sugared products is unfair and 
deceptive @ithin the meaning of the FTC Act. Both petitions 
request that the Commission promulgate a brace regulation rule 
(1) banning what they describe as the worst of that advertising 
during hours when children are an especially large proportion of 


the audience, and (2) granting certain related relief. 


_4/ See text accompanying note 106, ee: 


_5/ In the text accompanying notes 197 and 202, infra, we list um hoes, 
° 


centages of sugar contained in a sampling of these pro products. Many 

these products, including cereals that are not overtly classified as candy 
by the manufacturers, are well over 50% added sugar. It’is with these 
high percentages in mind that we use such terms as "sugared," “heavily 
sugared," and "highly sugared" in this Report. For the definitional 
problems that may be raised by products on the fringe of such categories, 
see the discussion in Section VI-A, infra. 
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“The petitioners are Action for Children's Television © 


("ACT"), a non-profit Massachusetts corporation with 10,000 


members which works to eliminate commercial abuses from tele- 
vision advertising addressed to children, and’ the Center for: | oy 


Science in the Public Interest ("CSPI"), a Aoucenatlk District “ht 


‘ty 


of Columbia corporation with 4,000 membex\s which works to 


improve domestic food policies. The petitions point out “that 


sugar, consumption, especially between meals, is commonly he 
( bY 
understood by experts to be a principal cause of tooth decay; pa 


‘ 


that tooth decay is a disease that afflicts virtually every 


person (and more than half ofall adult teeth) in the United 


States; that it is so widespread that at any given moment a rs 

there are an estimated 1,000,000,000 unfilled cavities in ° | 
| American mouths; and that there is some medical evidence that 

excessive consumption of Sugar probably contributes to obesity, 

and possibly contributes es heart disease. The petitions also 

point out that the great volume of televised advertising which 

urges children to eat sugar is not balanced by any remotely ' 

comparable volume of advertising which urges them to consume 

other foods--or: impresses on them the risks they take by eating 

the advertised products. . 

The petitions contend that the special naivete, suggesti-: 

bility and vulnerability of children have long been-recognized 
by the Commission, so that advertising practices which might 


be neither unfair nor deceptive as to adults can be both unfair 


and deceptive to ohiidren. xe : % : 
. - ae 


ACT's sain Mabie April 16, 1977, seeks a ban a: d 
on televised ~reangy” advertising addressed to children, Spe- 


cifically, ACT asks that such advertising be prohibited | 


(a) before 9:05 p.m.; or (b) where the dominant appeal of the 
advertising is to children; or (c) during any periods when 
children’ make: up at least half of the audience. ACT does. not 

defing the word "candy," but proposes that the Commission 2 
obtain ‘the aid of an expert body such as the American Dental a 
Association in arriving at an appropriate ‘definition for 

regulatory purposes. : ; 

CSPI's Petition, received on April 26, 1977, seeks a 

ban, during any periods when children make up at least half 

of the audience, on televised advertising for between-meal 
snacks which derive more than 10% of their calories from ae 
added sugar. CSPJ also seeks mandatory xitixnative dadlowiee 
of the added sugar content ‘of foods permitted to be advertised, 
as weld as of the dental health risks posed by eating sugared” 


products, during periods when children make up at.,least half of 


the audience. _6/ 


6/ CSPI defines between-meal snacks to include products commonly eaten: 
between meals or depicted in advertising as being so,.eaten. . CSPI's 10% _ he e gtk 
test is designed to exclude products with minor amounts of sugar, such : 

as bread. Its added sugar test is designed to exclude foods’such as 

fresh fruit, which naturally contain more than 10% sugar. , 
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Regulation of televised advertising of sugared products 


to children has obtained broad expert and public support. On 


December 19, 1977, Dr. Donald Kennedy, Commissioner of Food , 


and Drugs, wrote to Chairman Pertschuk of this Commission that: — 


"In view of the large amounts of advertising-- 
particularly felevision advertising--that are 
directed to children urging them to consume 
a seemingly endless variety of sugared  pro- 
ducts and the substantial likelihood that. — 
children will be unable to appreciate the 
long-term risks to dental health that con-_ | 
sumption of these products will create, Tuw amt 
strongly support action by the Federal Trade . at 
Commission to regulate the advertising of ,. 
these products directed to children." 7/ 

4 


Likewise, the Council on Dental Health of the American 


Dental Association has endorsed "the elimination of adver- 


Ps 


tising of sugar-rich products 6n children's television." 8/ 


Similarly, the Council of Foods and Nutrition of the American 


Medical Association has characterized present televised food 


advertising to children as "most distressing," and as "coun- 


ter-productive to the encouragement of sound [nutritional] 


habits." 9/ 


a 


See Appendix "A". 


See Appendix "B", 


See Section III-B(2)(c), infra. 
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2 Qn July 26; 1977), representatives of the ‘following # s, 


vorganizations Inet with Chairman Pertschuk to express theit . BS \ 
endorsement of the pe etitions:, The American Academy of 


at Wen 
: ‘Pediatrics, ‘the American | Sironts Committee, The’ Dental iantth A A 


: Section of the janice Public Health Association, the tll "ee 


A 
Association for Chilanoba Bddoational theexnational > the .. J . 
nr’ ‘ . 4 

Black Child Welfare League ofsAmerica, the East Coast 


Wierank Head-Start Program, the Latino Media: Task Force, the iene” 


‘National asselavion for the Education of Young al ic iy il: . 
‘ + ’ ‘ 


the National Association® of ETementary dehoot Principals, 


; Sie National amon of Negro Women, and the National Women's: 


~ 


’ ; # 


Political Caucus. , ¢ ; x 
Significantly, too, the U.S. Department of Agriculture’ 

(USDA), has been exploring ways’ to curb the overpromotion to 

children me heavily sugared and otherwise, nutritionally POO 


foods. SDA. has proposed that ‘the: use of "formulated grain/ 


‘fruit arbaucte™ 10/ such as specially formulated doughnuts, 


cream-filled cakes, coffee -cakes, oatmeal bars, and peanut — 
} -: 


f } ’ ‘ \ ' 
butter cookies, be prohibited in’ school breakfast programs. 
In explaining, this proposal, USDA note@ that "questions Kave 

\ 


a, 3 a 
been raised over the sugar and fat content of the products... 5" 


, 74 ; ) > < a 8 
. \ ; ‘i 5 ‘ . ~ 
10/ U.S. bai Agr., Formulated Grain Fruit-Products, 42 Fed. Reg. 40911 
(Aug. 12, eta See also, No More Supek Donuts? USDA wants to Ban s' 
8 


‘Breakfast Bar's',, Washington Post, Feb. 2, 1978, at E-l. e’ t + 
x 4 | . 


: ~~ and ‘engin value in teaching good pre habits to gpildren." 1/ ey 


USDA has also recently issued guidelines for»that program "en- 


» ouragling] the service of foods with relatively ‘low sugar oe igh | 
ate ta ee tee HAE tm art samme ay oe coat aa ; = | ass e i 
content." 12/ ‘ Bt Sea oie 
+. Similarly, the Assistant Secretary for Health of the 


% 


Department of Health, Education and Welfare, Julius Richmond, 
M.D., recently told the Senate Select Committee on Nutrition 

and Human Needs that "there is a need to change current [food] 
advertising directed to children." He commended. this Com- ¢ 
mission for what he described as its present efforts "to bring 

a reasonable degree of regulatory control to bear on nutrition-. 
related advertising, partigularty on television.” 13/ 

Thesé experts and others believe that reform of enildren' 8 
teleyiadon advertising is needed in part because that adver- ? 
tising induces children, to take\health.risks which they are 
not equipped to assess. But the potential for health-related { r 
risks is not the only reason for such views.” Many believe n & 

i 5 is unfair to advertise any product on television, specifically 


to children who are so young (evidently below the age of 8) that 


,? 3 t 


ll/ U.S. Dept. Agr., Press Release 2912-88 (Oct. 7, 1977). ‘4 


12/ U.S. Dept. Agr., National School Lunch Program: Nutritional Require- ¢ 
ments, 42 Fed. Red. 45326/ 45329 (Sept. 9, 1977). \ : 

£ ‘y ) 
13/ Statement b Stans B. Richmond, M.D., before the Senate Select 4 
Committee on Nutfition and Human Needs, 95th Cong. lst Sess. (Oct. 19, 1977). 
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on | 
they cannot’ understand the selling purpose of, or. otherwise com- 
fe NS rt 
prehend or evaluate, commercials and thus’ Anneae discount them, 


if they so 5 bitonds, as adults or nia children can. That un- 
fairness is exacerbated when television advertising bw dixeske 
ed to the very youngest children who are even more naive. The - 
abuse inherent in advertising directly to such an audiences : 
via a medium as power ead. and pervasive as television is euch 

that a committee estabtished by the British Parliament has 

punt recommended that "no advertisements should be shown with- 


in children's oe) (Emphasis added.) The committee 


explained that: 


(eo "Children are inclined to believe that *, 

rie eh _ what they are told in a television pro- . 
beg = gramme is not only true, but the whole ¢ ®. 
truth, How are they to distinguish * 


between what they are told ina children's 
mme and what they are told in an 
advergisement? ‘Yet in singing the praises, 
e, jingles, of a particular product, 
“cannot be expected, to know that 
othef, less advertised products may be 
equally good....That is why the majority 
of us believe that children should not . wt 
be exposed during their own programmes @ 
to the blandishments and subtle persuasive- 
ness of advertisements..." “Lord Annan, 


Report of the Committee on the Future of 
Broadcasting 166 (1977). 


That view has widespread support throughout the world. 


“Of the major industrialized nations, the United States and- 
j 


eBritain are part of only a handful that have ever allowed ‘ 


—— 


_15/ In Canada,.the Province of Quebec is considering a proposal to 


f° \ ‘ . {of 
: 5 t he 7 " hi 
t sd ‘ . { - a ° 


television advertising~-for any, product--to be directed ava 


- @ifically to pre-school children. 114A The other members of 


that nana are Australia, duaada ‘and Japan. And experience 
in those first two countries has led to authoritative. pro- | art 


posals now pending to ban such advertising. is/ 

At least one advertiser of Sicixedproduces recognizes | 
the need for fundamental change in televised advertising , a: 
directed,to children. On Ssventext o>: 1977, Kenneth, Mason, * 
President of the Quaker Oats C6., appeared as wake of a panel 
of cereal LESLEY RRRERPE EGA yA Tes to discuss the. televised 


advertising of that industry's products to children. Mr. 4 
- ¢ t : Fy , 
Mason vigorously defended his company's products, but he 
’ ‘ : ‘ 
conceded. that: ‘\ ia se Vy 
"We do not believe any reasonable person 
, can view a typical eight to twelve noon iis 
“Saturday morning period on any of the major 
television networks and fail to recognize 


a t 


14/ See Fleiss and Ambrosio, An_International Compar Mon of Children's 
Television Programming (1971); Powell, Protection of Children in Broad- 


cast Advertising: the Regulatory Guidelines of Nine Nations, 26 Fed. 
Comm. Bar J. 61 (1974). 


ban all television advertising addressed to children, even*those beyond 
the pre-school age. The Provincial Minister of Consumer Affairs has ex- 
plained that: 


"We are convinced that it is imperative to ban 
advertising intended for children, because a 
child lacks the ability to make valid judgments 

1 in the face of persuasive communication." Quoted 
in Advertising Age, Nov. 14, 1977 at 3. 


Likewise, the Australian Broadcasting Tribunal has just #ecommended ‘that no . 
advertising be permitted during programs designed for pre-school ¢hitdnen. 


Australian Broadcasting Tribunal, Self-Regulation for Broadcasters? 139 (1977). 
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the need io? Fundaneitad change in the way 
our ‘sogiety is using its most powerful and 
pervasive medium of communication ae enter- 
tain and enlighten the very young." 

Mr. Mason accopainaty urged the Commiss¥on to hold 
thorough eee, the present petitions. , 

In view.of th breadth and import&nce ‘of the lanies 
vatood in these petitions, staff has conducted its own ex- 
tensive investigation of those and related issues. This is- 
the report of that investigation. : ‘a, : 

As we describe in! the Summary and, as we seaplore in far 
greater detail in the enatine sections, we have concluded . 
that the petitions are generally fighitertous, that rulgnaking 
ee wenacinen should be commenced under the ia diinon dias PTC. 
Inprovements Act and that the Commiss/syon ould proceed to: 


rulemaking to determine whether it should 


4 


(a) Ban all televised advertising for any product which 
is directed to, or seen bYy. audiences composed of a Significant 
proportion of children whol are too young to understand the 
selling purpose of, or otherwise comprehend or evaluate, the 


advertising 16/; 


16/ For urposes of this Report, "young children"’refers to children below 
age of eight. Comments and testimony in the rulemaking eromeetings we 
recommend should address the appropriateness of this age definition. * 


«10 
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ae 
* ’ (b) an ‘televised advertising directed 6, or seen et 


‘audiences composed of a significant proportion of older child- 


ren 17/ for sugared products, the consumption, of which poses 
the most serious dental health eiaks | 

(c) Require that televised advertising directed $0, or 
seen by, audiences composed of a signitioant pipakkion of 


aides children for'\gugared food products not jincluded in para- 


graph (b) be balanced by nutgitional and/or health disclosures 


funded by. advertisers. 

The remedy described in paragraph (a) follows from the 
conclusion that televised advertising. directed to children 
too young to j&nderstand the aghting purpose of, or otherwise 
comprehend or evaluate, commercials is inherently unfair and 
deceptive. The remedy described in paragraph (b) reflects the 
conclusion that the most cariogenic sugared products should 
net be advertised to children on television. The remedy digs: 
cribed in (c) reflects the view that.those products of lesser 


cariogenicity should be advertised to children only if balanced 


by nutritional and/or health digclosures addressed to that group. 
; ’ P a ¢ 


old as 11 and as young as eight years of a Comments and testimony in 
the rulemaking proceedings should address Ahe appropriateness of this 


17/ For purposes of this Report, "older a refers to a group as / 
age definition. 


2fit< 


The remedy in‘paragraph (a) must be implemented in a way 

* that protects child audiences without unreasonably foreciésing 
the right of adults to receive otherwise protected’ commercial 

‘ speech, Remedies (b) and (c) must be implemented ina mariner 
htet fairly differentiates among sugared products in terms of 
their relative cariogenicity, capturihg the worst for remedy 

(b) and leaving the ‘rest for remedy ist, ' 


The reasons why these particular remedies have been proposed 


aré set forth in Part VI of this Report, particularly at Sections ‘B, — 


\ 


C and F therein. 

| We further secommana that the Commission adopt for this 
nEnowed the a modified form of the procedures used by the 
Environmental Protection Agency in promulgating rules under 
certain of the statutes which it administers. The EPA procedure 
involves a two-stage hearing precakavckbe first legislative, and 
the second adjudicative. The proposed Rule seems well suited. 
to this procedural course. Disputed legislative issues may be 
identified and considered at the first stage. The second stage 
can be limited to consideration of those disputed adjudicative 
issues which the Commission determines are material to its 


deliberations. 


“1's 
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A. The Facts 


In 1977, the average aneriban child aged two through 
11 was exposed to more than: 20,000 eclievinion commercials. 
This came as a result of watching an aacens. ot 3-2/3 hours 
of eelevision per day throughout the year. Those children 
who attended school spent, on the average, ee time 
watching television over the course of the year than they did 
in the classroom. Moreover, the amount of time which children 
spend watching television has apparently increased by 
a full hour per day over the last 22 years, and is now almost 
double the. amount of time that Shieeren spent listening to 
radio immediately before the advent of television. 

Infants are attracted to television almost fobs the | 


_ moment they first become aware of.the world. 18/ Not only* 


ate they attracted to television, but they are more attracted 


to mmercials than to progr&ms. This is not surprising, 


given \the resources and the accumulated experience of adver- 


and given the financial incentiyes they have to make 


g 


Py ee 


every second Rane for the purpose of gaining and holding child- 
ren's attention. By the early 1970's, $400 million.was spent 
annually on TV advertising to children, 19/ and approeinakely: 
$80 million was spent annually by the processed cereal industry 
alone. 20/ , 

Joah Ganz. Cooney, president of the Children's Television 
Workshop, and producer of Sesame Street and The Electric 
Company, has explained that those educational programs were 
designed to resemble commercials because this ‘allowed them 
to employ the same sittention-gatting devices that advertisers 
had perfected, 21/ Those devices, according to Dr. Kenneth 
O'Bryan, a child psychologist, are so potent that they make the 


39-second commercial the most effective teaching 


* 


19/ Charles Kuralt, CBS news commentator, quoted in Ross Hume Hall, Food 
for Naught: The Decline in Nutrition 183 (1974). . 


20/ M. Gerzon, A Childhood for Every Child: Politics of Childhood 
114 (1973). : : . 


21/ Quoted in Helitzer and Heyel, The Youth Market, Its Dimensions, 

Influence and Opportunities for You 107 (1970). As the title of this book 
suggests, it is basically a "“how-to-do-it" manual for persons interested in 
advertising to children. The senior author, Melvin Helitzer, is president of 
an advertising agency which specializes in that market. (Hereinafter cited as 


"Helitzer and Heyel". ) 


‘ 
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device yet invented for implanting any relatively simple idea in 
a child's mind--including the idea that a product is desirable. 22/ 

The effectiveness of television advertising in "teaching" 
children-is especially great aang those who are still too 
young to understand the selling purpose of that advartising, 
This category takes in Anes majority of children under 
the age of eight. Even when children in this category under- 
stand that there is some difference betwen commercials and 
programming, they tend to explain that the Aberersace is that 
commercials are ‘Shotear, # or “more funny," or to point to 
some other superficial distinction. 

Among pre-school children, moreover, confusion about the 
“nature and purpose of television advertising tends to be even 
greater than among elementary school children up to the age 
of eight. As we noted in the atccauatdon and Recommendations, 


the youngest ‘children may think that there are actual people 


inside the television set; and even Wpen they outgrow that 


\ 
illusion they may think that a person speaking from the set 


22/ Dr. O'Bryan is a professor of psychology at the University of 
Toronto in Toronto, Canada, and director of the Child Research Laboratory 
at the Qntario Institute for Studies in Education and the Ontario Educa- 
tional Communications Authority. He made this statement in a presentation 
to the Commission on December 1, 1977. 
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‘ta specifically addressing them. Cartoon fantasy figures, 
‘eich as elves, wizards and the like, tend to be’ perceived by s 
such children as i some sense real and as appropriate figures 
to be imitated and learned from. ear 
Very young children have trouble grasping what. advertis- 
ing is because they “believe that everything has a purpose and 
that such a purpose is built around them. Unlike the, egocentric 
adult, who can take*another person's point of view but doesn't, 
% the child does not take another person's viewpoint because he- 
A Seep ly cannot." 23/ In other words, the purpose of televised 
advertising ‘is inherently beyond the child's comprehension. 
Thus, according to \pr. ‘Richard Feinbloom, then acting medical 
director of the Family Health Care Program, Harvard Medical - 
School, "an adyertisement Ss a child has the quality of an 
order, not a suggestiog." 24/ Dr. Feinbloom's point is illus- 
trated, even as to chilqren old enough to read and write, by 
the Soupy Sales case. Oh New Year's Day, 1965, the performer 
of that name ‘suggested to his early morning audience of children 


that they’ go find the wallets of their sleeping fathers, take 


f 


— 


23/ Helitzer and Heyel at 107, citing the work of Dr. Jean Piaget. 


24/ See text at note 99 infra. 
| \ 
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out ae of those funny green pieces of paper with all those 
nice pictures of George Washington, Abraham Lincoln and — 
Alexander Hamilton, sn send them along to your Old pal, Soupy, 
care of WNEW, New York." According to Helitzer and Heyel, 
whostell the story for the purpose of showing prospective 
advertisers to children "how easy it can be," enough money \ 
poured in to constitute "the biggest heist since the Boston 
Brink's robbery." 25/ 

The ordinary purpose of addressing advertising to children 
is not to turn them into pickpockets, but rather to capitalize 
on their ability to be "very successful naggers." 26/ One 
advertising executive has put it as follows: 

"When you sell a woman on 4 product and 
she goes into the store and finds your 
brand isn't in stock, she'll probably 
forget about it. But when you sella 

kid on your product, if he can't get) it 

he will throw himself on the. floor, 

stamp his feet and cry. You can't get 

a reaction like that out of an adult." 27/ 


- ue 17 
Thus, in the words of Dr. Frances Horwich, a psycho- 
\ 


logist and director of children's television programming, the 
My 


a Helitzer and 25/  Helitzer and Heyel at 21-22. 


26/ “Id. at 32. 


27/ Quoted in Advertising Age, July 19, 1965. 
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child is unwittingly turned into an “assistant salesman. He | 
sells, he nags, until he breaks down, the sales resistance 

of his parent." 28/ 


b-] 


_ This takes a toll on the parent-child relationship. Dr. 
Sidney perkan, former president of the American AcaGeiny of. Child 
Psychiatry, — stated that the Academy is Mee AS concerned 
with the exploitation of children" for advertising purposes 
because it "encourage([s] confront tion and alienation on the 
part of children toward their Ex and undermine [s] the 
-parents' child rearing responsibilities." 29/ 

| Joan Ganz Cooney has described television advertising to 
young children as being "like shooting fish ina Harvals. « 
grotesquely unfair." 30/ e we shall demonstrate below,. such 
advertising is not only unfair in the ordinary sense of the 
‘ word; it is also inherently unfair and deceptive within the 
meaning of the FTC Act. ; | 

In addition to the savexeielne by which children are in- 

duced to deta peodue the: the petitions consider the foods 


promoted. to children--specificatlly those containing. large 


See note 124 infra. 


tay = 


*’ See note 146 infra. in A 


ge & 


See note 332 infra. 


? 


ses 


s 


amounts of added sugar, and especially those that lend them- 
pélves to between-meal consumption. 

The principal reasons for thie concern are that ,sugar | 
causes tooth decay 31/, that tooth decay is pandemio-dn the oak 
United States, being so serious and widespread that only ¢ one 
American adult in 160 has.a ‘fyll set of undecayed teeth, ms 
that, as. of the last comprehensive federal survey in 1960-62, 
twenty million American adults'were missing all of ‘their | a 
natura teeth, with almost ten million tore missing all 16 teeth 
from one jaw or the other. 32/ Tooth decay eanonly: starts _ 
in early childhood and attacks most severely in adolescence. 
As Dr. Donald Kennedy, the Commissioner of Food and Drugs 
recently advised Chairman Pertschuk; . 

F “[I]t seems clear that children are more 

ad vulnerable [than adults] to dental caries 
[tooth decay]. and’ that the damage to the 

teeth resulting from tooth decay in child- 


hood can havea substantial detrimental 
: effect on dental health in later life." 33/ 


- 


31/ See Section III-C(3) infra. 
; e — | 
32/ See text a¢companying note 165 infra. 


33/ Appendix "A". 
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oe eet Dr, ' Keanedy Also ,pointed out that ‘hace is a “sub- ca bf eo, Ge 
“epaivtial Likelihood that. children’ will: Be gniehhe to ‘appreci=. oe 
"s “a vate oPB ONT term risks to dental ‘health: ‘that, consunpt fon of ae 


pee “fps jaiigared ‘products: advertised to then ‘on. felevisic 
: * 26° ep fs ; oe ae y P fy MV oa pe fees oS Pa aoa 
ols geal an \ 7 on ie ee ae ‘ 


‘ .* 


Le vei 7 ¥ refdotn-a degay} Bik to be. a, fanetion more of. the 1 ain r 
‘4 ; ‘in which sugar is re} 
. hg _naaes repeated between-meal ‘snacking n sandiés, : a ‘ 


a 2 


pastries and @ther foods ‘that stitk to athe teeth or are 


nsumed than of the absolute - 


ore tS. "i retained in the ‘mouth Vevidentay being. the most dangerous 
eo 4 pattern ‘Tatehough evenybetween-meal condumpkton of sugared: ar 
| soft drinks appears to contribute to tooth gcay) . , Notwith= os } 
‘standing the ‘special - ‘hazards of snacking on such sugared foods, . 
\ : much of the advertising pie qaebeion speci ficaily promotes 
| : atadkiness, chewiness, the Fengtn of time: Bisa: a candy Lasts 
jie the: mouth, jer the suifapittty ‘of a gandy for-£ eq ent *be- 
tweep-meal consumption, as ding partictlarly’ desirable Tae? \ 


tS : Ne hal 35/° F ie on de oo , * - 
Other reasons for concern wat the’ anoupi of sugar Pron DW aatvrg 


J Sve, ‘moted to children on television include evidence wGRSR i aa 


- e . 
. J ‘ ° ? e 


las y } eS cE te erie . ’ , r ‘ Hi -S : " : 
. / : ‘ F : . ) 2 
iy . ” ‘a aca ny aan ero rn cena ° M ; 


. 34/ Id. a 
i “@ ‘ 


a @« : » © . - 7 
gf Re 7 35/ See Section III’A(2) «infra. , coe a oe ews 


+ "that at the present United States levels of  conaunption (more 5 
than a ‘third ofa ‘pound of ‘sugar per day for every’ ‘ma , woman, . +. 

. ~ child, and infant) some persons are prouahty consuming io.’ much - 

Ee a, + Mat ; 


maton to exclude rou their diet dssential nitetentey 36/ and a 


that eavy” sonsuapeion of sugar probably contributes ne ceeettet 
\ 


# 
and may contribute to heart disease and diabetes. 37/ 


t\sing Heing addressed to children for’ sugared products has 


Yy lded, results Anilar to those ohtained by others who have: 
investigated . this issue. We have. found, for example, . 
that on ‘saturday ‘morhing network’ televiston-~a time of the week. 
a when éhiidrek actually ‘constitute a najorizy of the“n ingaa a 
audience Bs cola cereals, candies, snacks and drinks. abso. 


.for half or more of all the praducts ddvertisea (expept during ~ 


j the .pre-Christmas season, when toy advertising is especially 


heavy) .- 38/ Further, these | iaugared Products are advertised to ai 


ne 


children. almost to the exclusion of lany other foodas-the 


principal a apparen t exception being. fast-food restaurants whose’ 


» 


“ Products, upbtude such sugated items as deserts,. "thick shakes," 


Pa : 


c ; n 


a ov. F . F % 


a ee ae eee, _ : 
36/ See ‘aaiaaie III c(é) infra.’ * : ‘ ; 


\: 37/ See seaiiie IIT C(7) arid (8) infra. 7 


38/ See’ Section Il A infra. See 
. | .* 
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‘Sta s, 8 investigation of the amount of television adver- ri ( mn 


Ye 
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' Saturday (or Sunday) en television are ready-to-eat 


A f “en, ) — ‘ : wae : 7 
a. a . 'y _ oot! ee : 


: ‘and €arbonated soft drinks. , On Saturday, Septenber. 24, 1977, : 


wae staff ‘thonitored all three networks from Bra ™m.. “until 


: 1130.8: They sugar was promoted as many ‘as four. Eaaa per naif ° 


re 


hour on ach network, and as many as: seven times per half hour » 


Pea’ fast-food advertising is taken into account. ‘On ABC, 45 
‘of the 59 food commercials (768) were specifically for waganed’ 
promicts. ‘on CBS, the corresponding ‘figure was 41 out of 54_ 
. food . commercials (76%), and on’ NBC,” it was 43 out of 59 ta 


conmercials (73%). ae 3 r" i ie 


A large ‘née Sanelng of the sods sAvebtland to children on . 


q 
‘cereals, . Many of these.are between 4 and 60% sugar. 


pe most extreme cash, ‘the sugar c ntent exceeds 708..* 


|“ Sugar advertising to qhildren i so jintensive because 


° it ehcountérs pasion or no ‘resistance. General Mills, speaking 


to parents as an ) advisor on Aubeleicn. ‘rather than. to children. 


as an advertiser of ie like: Count; ¢hocula, which is 


PRs 9% sugar) has point out. that chi dren. need "no coaxing" 


nae consume sugar, And has advised Bigs Seats a preference 


~~. 


"such, as vitamins, minerals protein. ae/ ' The economics ee 
“of ‘selling. food directly to cnhagren beiag what : is, how- . 
ever, General Mills and its competitiors ‘are obliged to. 


broadcast a great volume ‘of child-directed “television ad-' 
ertising whose effect is to, undermine the ability of 
, Parents to teach a "preference for, otier foods", lest. those. 


_ companies’ Jose’ ‘their market share to other companies less 


. { 


willing ‘to be "out-sugared." 7 


‘Another reason: that~ food advertising addressed to chiid- = 7 


“ 


ren is sO heavily biased in favor of sugar is, as. Dr. dein ’ 


Mayer. 40/ has pointed out, that" food advertising cannot in- 


- crease’ overall food consumption teacape: insofar ast encourages - 2 


‘cbvatwe. therefore, it attenipts to divert. aa n from 


ridn®brand=name: foods (which happen to. include most af a best 
“nutritior&lly) to brand-name foods (which. happen to include. : 


many of tHe “worst nutritionally). Thus, nes Mayer has said, a 
rough rule of thumb is that She nutritional value of. a ‘food - 
varies inversely with. the amount’ spent to advertise it. Alyy 

The more naive the audience, the more accurate this rile of 


thumb appears. to be.. children, of course, “ate _ the ultimate 


. ee a 
x if Gs i 


' % 
39/ Section IV-B(2) (a) (iii) infra. he | . 


40/ Dr. Mayer was formerly professor of nutfition at the Harvard School: 
of Public Health ang is: now president of Tufts University. He was 
Chafrman of the White House Conference on Food, Nutrition ane ‘Health 
(1969). 

41/ See Section III=C(6) infra. 
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naive Audience. Thus ERER fish, poultry, ¢ cheese, vegetables, i 
see & * milky: buttery eggs and Vegetable juices. nay be promoted (in: a 
somé.cases even heavily) to finite, on’ television during — sn 4 * 
when- advertisers are not mashes: on the,child market. Yet 
a survey of awiwark weekend. daytime television (when children » 
| are an especially pigh proportion of the audience) for the he gees 
first nine months of 1975 revealed that there were only four ag C. 
7 commercials for any of those foods, as’ compared with 3, 832 
for cereals (few of which were unsugared) , ly 627 ‘for candy 
and gum, - 841 for eéokien and crackers, 582 for non-carbonated 
“fruit drinks, , 80 for deserts, and 104 for cakes, pies and 
pastries. 42/ _ 3 ; 
There is evidence not only that these food advertisers 
get the results they pay for, but also that, in the aggregate, + seg 4 
their advertisements. skew children's notions of "appropriate" 
things to eat: ‘Apward highly sugared, esuaeivaty non-nutritious 
abana.” Thus, in one study in wah’. children” were asked to. ; 
specify “the kinds of foods. you. call snacks ,.” 78% valtiienitaa hy , y / 
naming the sugared products: they saw advertised. on television. 43/ 
Pt os “le Oe ote 


43/ See note 137 infra. i. 


* ot @ : 
For ‘this reason, anong others; a number, of ‘eiominant nutri- 


tionists, educators, other public health professionals, and, ; 
parent's have expressed concern that. Tenersaes food advertising 
addressed -to children is distorting nutritional. habits, negat-.. 
ing what Little nutrition education takes place ‘4 the schosle, 
and undermining the authority of parents in their own hones. 
on matters of nutrition. 44f | Pfs | 
a8 ‘Part tir, ’ infra, we shall explore the themes jin child- 
perils 's ‘ averetitun for sugared products. The examples we have — 
collected apelade:: a coninercial in which children are taught that 
breakfast ie "no fun" without a particular heavily sugared prhna’ 
of snares. and another in which the message oe that a certain 
brand’ of heavily, sugared fruit-flavored cookies is actually pre- “ 
ferable to fresh fruit--as is shown by a fruit peddley' ‘ 
abandéning his ‘entire Btock of fruit Baten being introduced to 


_the cqokies, 45/ We. have also coljected a arent. number “of — 


commercials in which the message i. that ‘eating sugar is desir- | 


able and fuh, that this is the normal, accepted way to satisfy 
hunger, either at brtakfast or pen meals, and that boys’. 
and girls who do this are. healtKy and happy, with no signs of 


e tooth ceoeye abeetty or any other, prohien.’ 


44/ See Section I1B(2) (c) infra. 


45/ See Section IIIA(2) infra. 


- one ; went. ‘ask why parents. do’ not shield their children’ 


| from these and winitar themes presented in televised food" 


advertising. It has bans argued by one of ue principal ; 


advertisers of sugared products. to children that the very 


\ fact: that sO many children are permitted to watch television 


‘without: parental intervention » shows(a) that. parents see 


nothing seriously wrong with the programming or the commer | ‘ 


cials that go with it, and, by inference (B) that to the 
{ 
extent that chees is apything wrong), ‘the blame should be 


" 


assigned to the parents, not the advertisers. 


« 


_ But the ee is not so ‘simple. br. : ‘Sherryl Graves, 


of New York Gnigedetty,’ has said that the unwillingness of: 


parents to. intervene often stems from "profound feelings of 


helplessness(," nd from the fear that if they deny. their ~*. 


children go pervasive a childhood éxperience as children's 


programming, the chi'ldren will become "social outtasts or social 


| 


isolates."- Dr. Graves points out that television is now: 


such an 4h aabegeat part of American culture,. for children as 


* 


jell as 5 eens, that the New York ones ee Se it newsworthy 


‘when one group of children in only one school abstained: from 
. F) P . ” . . ~ 


television for only one week.” 46/ 2 ; ™ 
46/ See text accompanying note 302 infra. Dr. Graves is a psychologist 
who haS also done research on the effects of children's television: ad- 


vertising under the auspices of the Harvard Graduate School of. Education. 
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Whatever the dynamics 6f the matter: may be,, it does 
appear that there. are sybstantial numbers. of parents. who . 
. object to the advertising being addressed to children, on. 


.. .television, but who are, unwilling OX. unable. to. take. the drastic 


~ 


step of shutting that advertising out of the home, by. forbid- - 
ding their children to waperee 7 
Perhaps the last word ef this eceener as we indicated 
above, belongs to Kenneth Mason, president of the Quaker 
Oats Co. No reasonable person could sit through a. typical 
. 6 


Satuvday ‘morning. of CNSTSReR: s televison, Mr. Mason observed, 


without recognizing the need for "fundamental Shange." 4 


an > 


a 


‘iB. The Law 


It is Both unfair. and deceptive, within the meaning « of | 
‘Section 5 of the FTC ,Act, sto sieews televised advertising 
for any prodyct to young children who are still too young ‘to 
understand the selling purpose of, or otherwise compréhend 
or evaluate, the advertising. This conclusion Peete: in part, 
on legal precedents anieeh hold “ne even adults--a g¥0uP much_ 
“less. vulnerable than’ Ghilaeensrate not to be exposed to” 

\. "disguised" or "hidden" advertising. The policy of those 
precedents is to proscribe afterte to bypass the defenses 
which adults are presumed to have when they understand that 


> 


% 
advertising is being addressed to them. 


oF 


For ixancie, Section 317 of the Federal Communications 


Samual a a) 


> 
Act. 47 Us. Cs § 317, prohibits the broadcasting of paid ane 


vertising’ which is’ not clearly identified as such. soak Fee, 


~ 


has explained that Congress’ determined it to. be unfair” to 


broadcast: advertising whose selling intént was ne: made plain-~— 


to) listeners or vidwers, 47/ The legislative history. charac- 


.,that advertising is’ being directed at, them, ‘then jh 


' fenses which adults are presumed to, have ‘when the’ 


i sophistication and power between well-financ 


tertzes ‘such a practice as "a deception." 4 48/ -To give another 
example, the: FCC has ‘cHaracterized as "deceptive" ‘the practice, 
of subliminal advertising, which also, seeks to influence 

viewers while bypassing the defensés. they would have if they, 


were aware that paid advertising was. being addressed to re 49/ 


’ 


If it is unfair and deceptive to seek ‘to hypase. t thd ‘aes 


aun 


age avaen EN 


4 fortior{ it is 


, unfair and deceptive. to advertise to chijaren A whom these, Ss 


defenses do not yet even. éxist. ; ‘a 
. Unfairness also arises out. of the sticiki abadande oben s 
aault advertisers, — 
on the one hand, ana children on the other, naidy of, ‘whom are 
RAO young even to. appreciate what adverti ing is. ‘Such child- 


ren are at the opp site pole; psychologically, intellectually 


. oe , os 


2 ate 
- 47/7 See note 238 infra. | az ee 


48/ id. * yeh i. 


49/ ‘See FCC, Public Notice, 74-78 08055, (sanuary 74, 1974). 
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and economically, from the traditionally. assumed "rational 
* 


consumer" for whom advertising. provides a phevinies by. offering © 


him or her ak Waid relevant to logicai’ market behavior, 


Children too young to understand even the concept of a market. < 
in which products: compete are ‘also. too young to understand that . 
a decision to consume any product any oeely. a decision not: to 


consume. some other product, or to Sunke some. other benefit. we 


’ The classical justification for a free market f and: for the 


advertising that goes with it, assumes at least a rough 


balance of information, sophistication and power between buyer 


and seller. In contract law the courts step in to redress that a 


.- balance when it has-been "unconscionably" skewed. The Commis- 


Me 


sion also has a long tradition of seeking to preserve such a 


balance. - It is the subversion of that balance that makes - 


a 


practices such as- subliminal advertising, or advertising that 


» is not identified as such, repugnant to public policy. In -the 


present ‘situation, it is ludicrous to suggest that any such 


balance exists between an advertiser whois willing to spend 
a 


—_ 


. . » 3 e ‘ 
many thousands of dollars for a single 30-second spot, and 
a child who i incapable of | understanding that the spot has 


a selling intent, and instead trustingly..believes that the spot 


_ Iherely provides advice about one of, the good things in life. 


PUPEDEE it is intate to address television advertising to 
children who" may be aware of the selling purpose, when that ~ 


advertising has the capacity to induce. them to take health risks 


529- 


= 


v 


* 
| 
4 


) 
deciding whether, on balance, the 


. . > . P = 4 
- ' v 
io N : . 


ke ge OR nt 
. S, 
e 


that they are incapable of evapondig yg for. “fhe purposes of 
ucts ‘that pose those a 
Reg oe = a 


risks are desirable. . 
Robert Choate, Ciesinent: of the Council -on Children, Media 
and. Merchandieing, has sucoinct Maxeressed the us as fol- 


lows: — . 
sisdcmsutians to children sich tonkebies a 
tug of war between 200-pound men and 60- © 
.. - pound Al Sobel RR sal agtelroicre a an un- 
oe -fair practice or thought subject to fair- .. 


~. . ness doctrine interpretation, the fact: 
‘\, remains that any communication that Ras 
a $1,000-per-commercial scriptwriter, — 
actors, lighting technicians, sound 
effects specialists, electronic editors, 
psychological analysts, focus groups and 
motivational researchers witha $50,000 
budget on one end and the, 8-year-old.. * 
mind (curious, spongelike, eager, gulli- 


ble). with 50 cents on the other. inherently 
see note 


represents an unfair contest." 
vy infra]. 


+. Unfairness in the Section 5 sense is a term which POngraeS 


, Aeliberately made broad, ‘leaving it to She Commission: to ‘supply 


the term with specific content. in the light of » changing market 


practices and public velueky ~The Supreme Court” has characterized 


‘ the Commission's powers in interpreting and enforcing the un- 


fairness provision of Section 5 as those. of a.."tourt of equity," 


FTC’¥. Sperry & Hutchinson Con, 405° U.S. 233, 244 (1972), 2o/ 


and has recognized | that an especially broad definition of un- 


fairness is in order where children are concerned because of 


50/ Hereinafter cited as "S & H." < 


= 
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» 


“cognized that the. ‘concept of unfairness should be. defines ‘most. 


pocketbooks. 51/. .. oar \ : oe 


¥* 


their special naivete and rer ee FIC Ce RF Keppel. : 6 ws cae 


“ 


& Bro., 291 U. S. 304° (1934), Further, the: Comission has ré-. 


ca Fi a 


* 
| broadly of ‘all where advertising induces consuners--especially 


children--to risk injury to their health, not just te their” 


The most elaborate test stated by the Commission for. es = 


dutognining unfairness-~and one cited approvingly ‘by the | : by ees 


Sabeene Court in S & S&H, supra, 405 U. Ss. at aged n. 5-- 


appears in the Cigarette Rule issued by the Coinniseion: in . Sgn 
1964. 52/. That test ‘looks to three factors: | firet, whethet as 
the challenged practice, even if it has “not: previously been: “on ‘ 
considered unlawful, "offends Public policy" in the sense © ‘pad Tees 
of being "within at least ‘the Penumbra of some common-law,” ‘ Ms at “ 
statutory, or other eeeaiidaied apse of unfairness; " . we 
second, "whether it fs iqmoral, dpe hical, oppressive or . Bel eh Be 
“ungerupulous 7" and third, "whether it causes substantial ‘y . 

, 
517" See Sections IV B(1) ang’ 42) (b) (44) infra. se ase ; : a {fs oe 


52/ Trade Regulation ure. for the prevention of Unfair or Seceptivi 
Advertising and Labeling of Cigarettes in Relation to the Health Hazards 


* of Smoking, and Accompanying Statement of Basis and Purpose of Rule, | 


29 Fed. Reg. 8355 (July 2, 1964). (Hereinafter cited as "Elgamette ; ‘ 


' Rule"). 


fe 
‘ 


f } 
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injury to consumers fore competitors, or’ other MUEAHSRSREN 4 


AS the court recognized in S & S&H, it is not necessary for. , 4 


a practice t to ‘be offensive under aabh of. the three parts of - 


_the- test . in order for it to be unfair. Indeed ; - there have 


b instances: since the Cigaretté Rule where the Commission ang 


PA 


a | 


has found a practice, to be unfair without specifically 
oar it against any of the three parts. Moreover, the 
, Commission itself has recognized. that the. Cigarette Rule - 
test is not ‘the exclusive test | for ' Section 5 unfairness; 
Notwithstanding, We : will denohstrate. that televised 
advertising of. sugared foods = children is. of fensive under 8 
all three parts of the Cigarette Rule test, First; such ° 
Bavert ising offends public policy: in ‘the: sense of being within * 
_the penumbra’ ofa well-established commori-law or other concept 
of unfairness. ‘ The law, supplies ‘many examples RE a strong. 
POniey (a) to protect childreh. from the’ Net toys or lasting ° 
‘consequences of their own mistakes and (b). “to protect. them. £01 
adults who would profis fr Sechb disparity, bétween their 
own sophistication and ie ia of whildrens For instance, 
the attractive nuisance Rocteine in tort law protects children 
from alluring yet handvusun premises, ig giying owners a 
stiff financial incentive, to lige an ‘Likewise, 


the voidability doctrine in contract law allows a minor to 


ee 


-~ te 


‘ame 


mys 


« 


withdraw from ‘contractuai obligations even if they Were ’ rei . 4 ‘ 


entered into. with the specific approval of his: or her parents. on ei 


The Law also. récognizes that where a child is confronted 


* 


with a: situation which” is inmeaiat diy attractive, ‘bit which - Re ae gE. Eee 


‘nas: long-run dangers, at does not suffice to inform the chia 


of the’ dangers and. then leave the child. to fend for. hineelt 


or herseif: the Taw recognizes. that a child's capacity, for | a oe ‘ 


‘adequate, self-protection has not yet developed. In ‘the present: _ : 


mae 


‘children are “substantial (1y} like[1y] " to. be "unable | to” 


‘appreciate the” long term risks" which consumption of sugared’ Tags B33 9 


Sitest. Two instances. in: which the Commission ora sage ine - 


case, “as. the Commissioner of ' lasts and Drugs has pointed Mere np 


products ses, and thus are unable adeqiiately’ to. protect , 
themselves against the ‘allure of advertising for such pnts 
| Second, winch advertising is “eahovel., Ee & oppressive 


ana’ unscrupulous," within the meaning of the Cic 
* 3 X , 


ei applied such adjectives are Keppel, supra, which involved” — ‘ 


a selling ‘device ‘which induced chjfaren to gamble with amalt . 
amount's - of “Sacrtays ‘and the Cigarette Rule. itself, which addressed 


X 


a situation where consuiers were induced to gamble with their HA 


health. Advertisements for sugared prodiidts, like those for 
cigarettes, involve inducements to children to gamble ith | 


their health, not money. But, they. involve a target. audience 


? Ay "a a0 J ., . ; a ie , 


ry 


“ to ‘children to ' ‘the ashenk chet it induces_ them to consume 
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"younger , and thus even more defenseless, ee th adolescents 


who were one of the. targets of broadcast. ‘clgerepte advertising. ° \ 


“ 9 
Further, the second $ & H test. is elonedy ‘religtad, to. ‘another 


ad no ff 


concept, that has a well-established legal ‘content - Me 3 é €: ae 


conscionabie." ‘The datter word is applied by the 4 gourts® to.. a 


" “contracté which are the product of an excessive, ‘disparity oe 


Me a) 


“of power between the PAEREASy and whieh excessively favor’ bes, 5: Migee 


the fore powe} ful end, The present. situation involves n : 
chcounter;hétwigen ‘extremes of sophistication and naivete, \, 
and of. power) an defensglessness., ‘The advantage in’ this 

encounter lies so neawiay\with the more: sophisticated apd 
powerful advertiser as to warrant ube ‘of the word waned 
eGLonAbAs, "39/ a3 | oe i ‘ at 


mip, such advertisthg catises, teubstantia} injury’ 


bok &3 which pose health vidki arid. interferés with their * 


education on matters of ‘nutrition. ~Tt injures the parent- \ 


‘child relationship in that’ it puts parents to -the hard choice 


of allowing their ‘children to take those health risks or - 


of enduring the strife that can accompany denial of pagiasea: 
, 
| Minduced LA ‘television advertising. ae eel it injures | | 


- : " we e - Wok : ; 4 ‘ 3 
4 $ e ¢ ry», . ; , ¢ . 
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, 4 ei ee Pg ee 
competitors, ‘which are ies engage ina kind of "sugar 
‘ derby ,” an which no single, participant can afford to be | r 
"out-sugared, | even if it Trias like General Mills,’ 
jthat ghilazen need "no coaxing” to eat sugar. 54/ 
' . Poresent televised advertising for sugared proaucts” to iL" 
chifdben- is also "false," "misleading," and "deceptive" | 


. within the meaning of Sections Bs 13 and 15 of the FTC AGEs 


hese terms, like "unfaixness," are to be construed espedially 


Broadly where children constitute ‘the target audience and 
where suespad hexth, \as; Sertanes from meee pecuniary terest, 
is at stake. The advertising at issue is deceptive in ba 
it fails Py state facts which are material, either in light of 
i bis ‘claims ma in the wavevtininds. ‘or Vin, light of, ae cus- 
tomary or redonmenged use of the advertised products. All Co 
advertising Far sigared products akon’ at ‘least’ the implicit , 
“claim that cgnsumption of the advertised products is desirable..- 
The material but unrevealed fact is that, t the products can 4 
also. pose health. risks. Some’ candy advertising urges that 


, ‘the products are desirable because they last 4 long time 


1 ‘in the moug¢gh, or because they are suitable for Bety en-+ 
meal consumption, or because a child can "eat some l}Qw, save “ 
: ¢ 
some for later"--all without disclosing that quent Or 


at 
| 
54/ See Section IV-B(2) (a) (iii) infra. : RP is ‘ 
‘ ; . \ 
) a? - 35 ting rr, ‘ 


, aw 3 . Se ON ‘ ee 
\ pattern. ‘best. vaicubated ne cause “ th decay." apeionaliy, 


oa is 


Mes “2° put h advertising has a cumujative d ceptiveness eater than 


that of any “single commercial if, “that it. deanies what the / 


area oes in the Cigarette Rule called a. "barrier to 


o. fe 


adequate public knowledge and appreciation $ the health 


Cae vhazards" of consuming the advertised products, and is deceptive 


~ ie that, re réason. 55/ ee ; ‘ 
4e Y : 
. oo ¥ a * 7 F | 
- C. The Lack of any Jurisdictior x_Constitutional ‘ 
6 Impediments to en ef “ | ; 
. . There ‘ats no jurisdictienal or constitutional imp diments s+ | 
* 
#0. the. Commission’ s adoptioh o? the proposed ‘remedies. — 


This commission and the Federal Commu ications Commission 


possess. concurrent jurisdiction .to regulate ‘television adver- ** 


s 


tising to children. The FCS. has traditionally deferred to 


this Commission's primary authority to regulate unlawful 


* 


advertising, and’has announced that its licensees should be 
- ° . > 4 ” { 


4 alert to rulings. of this Commission, and that a- licensee's 
oi 


" gompliance with those rulings will be reviewed in pal eas 


whether it-has operated in the public interest. ; 

: . \ ‘ 

eo “ves ye , 
* 


55/ Cigarette Rule, at 8357. 
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.Courts recognize concurrent jurisdiction wherever ee: 


possible, failing to do so only where “the statutory prov 
sions of one. agency are irreconcilgbly in conflict: with those 2 
of another, when one agency administers a pervasive regulatory Es we 


scheme which-could be undermined by giving effect -to the : 


regulatlong gf another agency, or when concurrent regulation , 


, 


be 
would subject regulated entities to contradictory requirements. 


None of those fattors obtain here. tke 29 . ‘ 


“A Liaison Agreement between the twa, agencies supports 


fhe exercise of concurrent jurisdiction. Further, the Supreme 


‘ - 


burt nae declined to hold that the authority exercised by 

the. FCC over its licensees ‘constitutes. a pervasive regulatoty’: 3 eo | 
scheme (United States v. -Radio Serpe Be Anericay.~.. vis see 
358 U.S. 334, 351 (1957) )., and the likelihood that : exercise 
of jartetiction by this Commission would subject advertisers 
or broadcasters to conflicting veculnennnk’ is slight. . mn? 

In constitutional terms, the present. situation is a‘ 
special case within a special case. First, it involves 


“ 


children, who have always been recognized as a special class 


5 


» 


of persons under the law. Second, it inyolves commercial 
speech, which has also been recognizéa A special class of 4 
speech under the law--distinct from political speech. 

The specialness of children ininonatadtaonal terms at 


been well stated by Professor Thomas I. Emerson, 'a leading 


e 


First Amendment scholar: 4 


"[The) system cann6t and done fii treat children 
‘on the same basis as adults.. The world of children 
. is not the same as the world of adults, so far as 
a guarantee of untrammeled freedom of the mind is ‘ 
concerned. The reason for this is, as Justice 
Stewart said-in Ginsberg, that a child 'is not 
possessed of that full ¢gapacity for individual 
choice which is the presupposition of First 
- Amendment guarantees." 4 , 


He is not. permitted that measure of independené, 

or able to exercise that maturity of’ judgment, which 
a system of free expression rests upon. This does 
not mean that the First Amendment extends no 
protection to children; it does mean that children 

' are governed by different rules." Emerson, The * 


System of Freedom of Expression, 496-97 (1970). 


“Thus minors have consistently been treated differently 


from adults in cases involving their exposure to sexually-/ 
. oriented materials. “Ginsberg v. New York, 390 U.S. ” 629 (1968) + 

- Paris Adult phesthe I v. Slaton, 413 U.S. 49, 57 eTaEY “Miller 
Vv. California, 413 U.S. 15, 18- 19, (1973); interstate Circuit Ve 
Dallas, 390 U.S. 676, 690 (1968) ; Jacobellis Ve + Ohiog , 378-v. S.. 184, 
195 (1964); 


Trach man v. Anker, 563 F. a is 512 (2d Cir. 1977) «. 
Likewise, ag@-based limitations on other coretitutionally 
prokented rights nave been upheld. Thdped, some are written 
directly into the Constitution itself. See Turner v. Fouche, — 
396 U.S. 346, 362-63 (1970) (right to seek and holg office); 
U.S. Const. art I, Sections 2, 3; art ao Section 1 (same) ; 
Reynolds v. Sims, 377. U.S. slat 562 (1964) (right to vote); 
ys. Const. 26th amend. (same); Skinner v. Oklahoma 316 U.a5* 


535, 541 (1942) (right to marry); Carey v. Population scvviess,, 


Shs ; : ‘ 


/ 


mternational, 431 U.S. 678, 706 (1977) (Powell, J., concurring) 


(recognition of legitimacy of state's concern that "its 


juvenile citizens generally lack the maturity and undef-=- 


standing needed to make decisions concerning marriage d. a 
sexual-Yelations"); Traux v. Raich, 239 U.8.\33; 41 (1915), " 
(fight to work for living) . 
Numerous other examples can = cited, including 
limitations on issuance to children of SEAVEES: licenses, 
despite the constitutional guarantee of right to travel; 
and voidability of minors' contracts, despite the consti- 
tutional guarantee of right of private contract. Further, 
the Supreme Court has recognized the validity of certain 
restrictions on: speech to minors which may interfere with 
parents' ability to raise their children as they see ‘fit, 
Ginsberg, supra, provided that the restrictions are not. sO 
| broad as unreasonably to impair speech to adults, Butler Vs 
Michigan, 352 U.S. 380 (1957). ; | 

‘The special nature of commercial speech is such that 
only ers has it been acknowledged to' be within the 
scope of the First Amendment, Compare Valentine v. 


Chrestensen, .316 U.Si 52) 54 (1942), with Virginia State 


Board of Pharmacy v. Virginia Citizens Consumer Council, ¢ 


425 U.S. 748 (1976); Linmark Associates, Inc, v. Township 
Of Willingboro, 431 U.S. 85 (1977); Carey v. Popuiseisy 
Services, suprg; and Bates v. State Bar of Arizona, 45 


eaeeeeay. 4895 (U.S., June 27 4 1977). All of the latter cases 


- 


a’ 


‘involved essentially factual advertising addressed to adults 


, which--in line with the classical economic rationale for 


4 
\ 
\ 


‘+ 


advertising-~provided them with information easantias to 
rational - market behavior. Indeed, in those cases, individuals 
denied access to such information might undergo serious 
personal hardship due to thelr tneblitty to act rationally 
in the market.* All of those cases involved advertising which 
was essentially conc@mned with the factual “hard attributes" 
of the products promoted--size, price,, quality, health 
consequences of use, and the like. Even so; the Court took 
pains to note that commercial and non-commercial speech 
warrant "different degree(s] of protection," Virginia Board, 
supra, 425 U.S. at 771, n. 24. : 7 
Television adyertising to > children te distinguishable 

from these commercial speech cases in several respects. ‘First, 
children lack the saeeien to make difficult consumer decisions 
eae on assessments of faftual information and subjective 

ads. Second, the reg ations proposed by staff do not 
prohibit advertising altogether, as in Virginia Board and 
other cases; they merely. propose partial restrictions on 
advertisements aimed at certain audiences, or at certain 
times of Gay: Third, ‘the staff proposals involve television, 
and not print advertising. g 
As the Supreme Cqurt has noted, "the special problems 


\ 7: : . : F 
of the broadcast media...warrant special consideration," 


Bates, supra, 45 U.S.L.W. at 4904; see Virgigth Board, 


supra,.425 U.S. at 773. Finally, unlike the instant proposals, 
‘none of the commercial speech cases involved advertising 


found to be "misleading," deceptive or unfair. s the Court 


in Bates recognized: . 
"The determination whether an advertisement. 
_.is’ misleading requires consideration of the... 
sophistication of its audience. Cf. Feil v. 
FTC, 285 F.2d 879, 897 (CA9‘1960). Thus different 
degrees of regulation may be appropriate in 
different areas." 45 U.S.L.W. at 4904, tie 37> 
It is particularly relevant that in Keppel the Court 
apveesty recognized the duitetedoutl right to proscribe a 
certain form of promotion addressed to children as unfair 
even though it was not necessarily deceptive. 
The courts have also Sesdentaek Liat special limitations 
on advertising are permissible where the advertising is 
addressed td a "captive audience," Packer Corp v. Utah, | 
285 U.S. 105 (1932), and have characterized even faa ; 
television audience as being, for some purposes, captive. 
Columbia Broadcasting System v. Democractic Nat'l Committee, 
412 U.S. 94, 127 (1973). See also, Banzhaf v. FCC, 405, F.2d 
1082, 1100-01 (D.G. Cir. 1968), cert. denied, 396 U.S. 
842 (1969). ~ 4 
Finally, “time, place and manner" doctrines have recently 
been construed by individual Justices ofsthe Supreme a to 


suggest that certain forms of speech might be "zoned" or 
% 


=i1= 


nae 


= 
. 


otherwise regulated as to the manner in which they can be 


addressed to various segments of the public. See e.g.) 


Young v. American Mini Theaters, Inc., 427 U.S.°50 (1976). 


‘These doctrines might allow the Commission to.."zone" certain 


advertisements int television viewing times when adults, and. 


not children, constitute the principal audience. 


; 


D. Remedies--Advantages and Disadvantages 


* 


In this Report, we explore five possible remedies for the — 


y 
unfairness and deceptiveness previously: discussed: 


(a) Affirmative nutritional and/or health disclosures, 


-. 


presented within the body of the advertisements; 
(b) Affirmative nutritional and/or health disclosures 


presented in other contexts and/or under other auspices 
4 


than those of the advertisers; . ; 
e 4 
(c) Limitations on the amount of television advertising which 


can be permissibly directed to children for ,sugdted products; 


(d) Uimitations on particular techniques used or 
statements made in television advertising directed to 
children for sugared products; and . 

(e) Bans on televised advertising which is: * 

(i) directed to children too wauine to understand 


the’ selling purpose of, or otherwise comprehend 


- or evaluate, the advertising for any product, or 


-42- io " s 


4 


¥ 


(ii) directed to older children for. those products 
which pose the most severe risks to dental health. 
These remedies are discussed in detail in Section VI, 
infra. Our conclusions are as follows. 3 
First, to the extent that the unfairness or deceptiveness 
to be remedied is inherent in any television advertising 


addressed to children too young to appreciate its selling pur- 


pose or otherwise comprehend or evaluate it, it is difficult 


to see how any remedy short of would suffice. 


Second, to the extent that t unfairness or deceptiveness 


“is associated with, the products g advertised, the vaxious 
_ possible remedies short of a ban hdve, their positive and «= 
negative attributes. Specifically: . | 
(a) Affirmative diaclésutes presented within’ the body 
of the advertisements might deal with dental - perhaps 
other health risks, with the importance pene | 
the teeth after consuming sugar, with the inadvisability 
of excessive sugar consumption, or with nutritional 
information. Affirmative disclosures have ample 
precedent in the Commission's decisions and have been 
frequently employed where Seceptiveness has resulted 
from a failure to reveal material facts. 

Hewavers this type of ‘afflxmative disclosure might 


not be effective. Young children have trouble under- 


“standing (and sometimes even perceiving) such disclosures. 


. ese 
These disclosures, even if sae by advertisers, would 


- probably be more readily percei 


Further,” the incentive to which someyadvertisers might 


yield would be to make the disclosures as inconspicuous - -) 


Se 
and ineffective as possible--which is something that can 


be done by techniques as subtle and difficult to monitor 

as ‘presenting the disclosures in a flat tone of voice. 

Other, less subtle techniques include presenting the 

disclosure while distracting music is on the sound track 

or while something visually exciting, and unrelated, is r 
on the soteen. Be using verbal anes whose signifi- . 
cance iy likely to escape éiieei a ’child who can under- “ 

stand each of the. individual words used. 2c 3 “ 
(b) Affirmative disclosures pvonentad ‘gaCaide ‘tia eantext 


of the advertisements could serve as vehicles for the 


presentation of the information described in paragraph (a). 


d by children than 
disclosures presented in the body of the advertising.) 

But there is a risk that advertisers might present the 
disclosures in a bland ox ‘anpersudeive manner. ‘Disclosures 
of this sort might have some of the!qualities of present 
public service announcements, which, according to Dr. Kenneth 
O'Bryan, in his presentation to the Commission on December l, 
1977, are so bland as to "send the kids to the john." One 


partial solution is that the Commission could mandate the 


text of such disclosures. > 


Jas Tt % 


(c) To the extent that the unf 


Affimative disclosures’ outside: che context of 


the advertisements and under auspices other than th 


of the advertisers, Move reRe might be more effective.» 


_ These would, in essence, provide supplementary nutri onal 


a, , 


-and health information. The disclosures could b funded 


by ‘advertisers who woura devote a specified ercengage 


of monies spent on the advertising egulated products 


for the preparation of appropriate dental or nutritional 
messages. This remedy would -also ensure that the ae 

particular dental or nutritional messages were chosen . 

and fashioned with the assistance of independent experts. 


in relevant fields. 


e authority of the Commission to 


impose this remedy seems 
VI-c, infra. , sed by this proposal concern its 
mechanics (e.g., how a funding svaken wonta work and 
who would control it) and would‘ have to _be explored in. 
the context of rulemaking t she ins: 

SEN and deceptive- 


ness of televised advertising of sugared products to . 


children arises out of the cumulative impact of that | 


advertising, an appropriate means of reducing that impact 
might be a rfle which restricted che anwont of television 
advertising for sugared products which could be broadcast 
per time unit of children's programming. This proposal 

" ‘t 


might diminish the barriers to, public understanding of 


ry ‘ ¥ . 
. ‘ 
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lear and is discussed in Section 


the health hazards of sugar consumption and ‘night a1so 
diminish the power which television givectisers of sugared 
products appear to command oyey the RBELNY habits of 
children. One shortcoming of this approach, however, “ 
is that it might raise “the price of time available for 
such advertising, or Ltipone barriers to new entrants to 
the market, or otherwise sroduce antiscompetitive effects. 
(d) We have considered imposing restrictions on the 
techniques used or the representations made in televised 
advertising of sugared products to children. ” Techniques 
‘is might be banned in order, to reduce the unfair and | 
deceptive impact of that advertising include the use of 
sieenoutenine voice-overs, the use of "superheroes" Px: 
to promote products, selling by characters who also 

appear in programming and the ise of animated cartoon 
figures. Represgntations that might be conned include 
statements that : -chewiness and stickiness are desirable 
qualities of caridies or other ‘confections, that ‘sugared - Fi 
products are desirable eS to the the Leng¥n. of , ie 
time in which they can be retained in Hig POuEn and 7 Ks 
that characteristics like "aveetnesdiYy, ,chocolateyness," . 3 
and “"marghmallow" taste are desirable qualities in a, 3 
breakfast food. The authority of the Commission to dk 
prohibit techniques or specific statements which contribute 
to Lntadendad or deceftiveness is also clear. " However : t 


this solution is not likely to prove effective. First, 


Gt 2 5 


it’ would be most difficult to identify and describe with © ~' 
any. precision categor i@p ‘of statements or techniques an 
which ‘are unfair or. deceptive for childrens Second, any 
proposed limitations could easily be "invented around" 
by professionals skilled co the art ‘Of communicating to 
children. Third, any list of forbidden techniques or 
statements would invite endless debate as, to whether a 
particular commercial really. aia make use ot ‘techninies 
or statements subject’ to the ban. “+ 
(e) As we have noted, television advertising for a any 
. product directed to children who are. too young to Apoeeoiate 
the selling purpose of, or otherwise comprehend or evaluate, | 
the advertising is. inherently unfair ‘and deceptive. 
It is hard: to envision any remedy: shone of- a ban adequate 
to - -cure this inherent unfairness: and deceptiveness; Further, 
‘her and CSPI have urged that television advertising» he 
‘directed to’ children for the most sarlogente products 
be banned. 
| i ae 

Bans, of course, are remedies of last resort and are 
not to be imposed where less stringent remedies would suffice. 
But there are several factors which Suggest She appropriateness 
of a ban here. And there is ample precederit qucaoiiening 


a 


the Commission's authority to impose bans. a. 


The? argument in favor of ‘a ban on televised advertising 


oe: the host’ cariogenic sugared products to children. is that aa ae 
R . pe . f ? 
products which pose. the most ielere dangers to sheath ought not’ 


to be ‘presented’ via beieuA sion advertising to chiléren, a uniquely 


- 


credulous and trusting audience. ahs is particularly ~< 


' « 
e 
e 


68 because ‘andiaces are much less abit than “adults to temper 
b . 
rg easily-arouted airy with considerations of long-run harm 
. or to understand the magnitude and nature of the specific risks, 


{ ‘+ which arias from the consufhption of particularly cariogenic 


+ 
~ 


: ‘sugared skeaioka. 


‘y : et 
ws =e The alae oh in the past has not hesitated to ban 
ue advertising or. narketiing practices which pose risks of harm 


pir 


“to ¢hildren. Thus, ‘for example, the practice ‘Bound, tfbe . 


unfair in 1 Keppel- inducing children to gamble with relatively ; 
es sums of money, rather. than with Shade ek arg 
# banned outright; it fas: not permitted, to continue on condition 
_ that, the® children. be given: affirmative ddscipazay about. a eae 
risks involved. Additionally, the dovindwaiion has" on Gavavet 
.: recent qccasions récognized the need for bans” ‘on broadcast oi 
‘ “pdvertising that induces children ‘to tan Nndetth ‘edeke, Th 
. a both 1968 and 1969, éhe- Commission recomme ded to congress 
| , put ait broadcast” cigarette sdvexpiging be- hanned (not, again, 
% “that it be. herindeted to noite subject to affirmative | 


_disclosire requirements, or other conditions fit host. , “hee 


\ 


® 
. 
. 


‘was the very form of relief which the National ‘auwietakion. 


recently, in Hudson Pharmaceutical Co., 56/ the ‘ Homnd awl 


ebadnes a consent order whose effect was-to ban from ¢hildren's af 


programming ‘any advertising for ,children' 8 vitamins.’ This . arin 


r 


of Broalcasters had oer determined to be appropriate as ‘ sg 


/ 
"to. such ‘advertising. *The ‘Hudgon case is similar to the present 


gee + 


one in that consumption of the advertidéd product poses ‘health 


risks which children May not be. able to evaluate. 
¢ 4 ’ Mar f. 
Another partinane tina 62 of cases supporting the Commission” s 


authority to impose a ban concerns prohibitions eT use of X 


‘deceptive trade names. See, oe FTC: Vie Algoma Lumber Cg? ~ 


291 U,S. 67 (1934). These cases have generally imvedved 
wf 


protecting adults against economic injuries, not children 
oe = . 
against risks to their health. Accordingly, the Commission's 
discretion in formulating an adequate remedy is,, if anything, 
ae ‘ae x ae ‘ 
broader in the present case. 57/ 
* ‘The foregoling £émedies, of course, do not have ‘to be © ‘ 
considered in isolation_£rom one. another; some appropriate “” 
; E . pees ail bo : S ” 
combination might be devised. on that point, the’present - a ee 
a : ‘ v4 
4 %  ® 2 . ‘ 
practice in the' Netherlands is instructives There, adver- 
tisements~for stgared foods are banned before 7455 p.m. 
‘ “ : . { ; | ‘ 
‘ ; é 4 : a 
: of e 4 a /’ . . 4 
n56/ $89 F.T.C. 82 (1977). i\ ae 


87/, See Section VI-F(3) infra. 
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After 7:55 p.m, they’ can be broadcagt, but they cannot, be 


“clearly directed towards. influencing childr n in favour 


of the recommended product," and during portion of the 


commercial the advertiser must show ‘a stylized toothbrush 


on the screen as a reminder ‘of the health Razards of the 


’ 


L 


(. 


product. 58/ 
Ne, 

’ 

E. ‘Conclusion 


: sd 
~ 


\ ’ 


we auc views as to the PEOESS course to be followed by the 


COymission are stated, on pages 10 through’ 12 of or Takeodnc 
and Recommendations. 
a \, 
a 
‘ é 4 
' / i \. i; 
* ‘by 
74 . 
- : 
rae 
, 4 
e 
58/ See note 415 infra. 2 - 
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‘III. (TELEVISION ADVERTISING TO’ CHILDREN--THE FACTUAL BACKGROUND 
ge oO / ' 


. “i 
+ 


* { 


“A. Children’ s Exposure to Television Commercials, - Es-.. 
pecially Those Addressed PLLEEELY to Them Which Con* 
cern Sugared Foods » : 


e. 


In 1977, the average American child ged’ 2 through 5 


eo 


watched 25 Hours and 36 minutes of televigion per week, or 


just under 3 2/3 hours per day, " Older children, aged 6 ; ) 
Y 3 ay 
through Li, watghed slightly more, 25 hours ana 41 minutes~ 


per week} or more,than 3: 2/3 hours per day. 59/° This works 
out to,well dver 1,300 h urs per year, or more time than the 
older .group spent in Res into account that 


schools close down for weekends and vacations, whereas tele- 
es 
vision does not. | : . x gh Ny 


o- ‘ 


a — The time. which children under,12 spend watching, tele- “ 


vision has increased by a full hour per day over Ei pL Bes 


: . ‘ 

, ry , 

; . , jn 
é 7 


~ 59/ A.C..Nielsen Company,-Inc., The Television idience 17° (1977). The 
Nielsen Company provides market-by-market data on television viewing 
audiences. It divides the "child" audience into two groups, ages 2-5 
and 6- For purposes of this Report, a "child" is someone less than 
12. af definition is’ consistent with existing usage within the broad- 
casting and advertising industries, and specifically with the’ codes, 
& promulgated by the National Association of Broaticasters. (NAB) and Nation- 
a: al adlertiatrig Division (NAD) /of the Council of Better Business Bureaus. : 
For purposes of, this Report, we are defining "young children" as: those © x ‘ 
+ who are too young to understand the sélling purpose of, or, atherwise * 
comprehend or evaluata, the advertising. We believe an ap ropriate age 
definition is those children below the age -of eight years.’ Comments and 
- testimony in the rulemaking proceedings should address the approptiate- 


fr: ness of this definition. See notes 16 and 17 supra. : : | 
¢ 


, i og YY 


ten, \ ‘ ‘ 


22 years. 60/ This reflects an increase in the amount of 


Srv UL 
\ programming addressed specifically to children, a rise he- 
‘ tween 1961 and 1975 in the number of homes .-that have pales 
vision (fcom 90% to 97%) and a much larger vies +s the number 
of homes that have two or more sets (from 15% to 438). 1/ 
In 1961, the following percentages of children wer 
found to "use" television at various ages: 62/ 
re | _ a Percent 
( . Age __ Using Television. 
‘ 4, : ‘ . 
2 ‘ 14 
: 3 es + 37 
N 4 = ; . , 65 ; ‘ 
5 4 ® ; 3 82 . 
‘ 6 x * “F 91~ ae 
. 7 et RR 94 ; ar 
“ 8 U ae ‘ ~ 95 
9 ". 96 


- 


if » in, 29 ‘ : 
60/ National Science Foundation, Research on the Effects “of Television . 
hdver fiaing on Children 12 (1977) (citing A.C. Nielsen data, November 1975). 
This feport,-.which summarizes the current literature on. the effects of 
television advertising on children, is cited hereinafter as the "NSF Report." 
J ah The present figure for time spent watching television also appears to be 
almost double the amount of time spent listening to radio immediately be- 


~ fore the advent, of television. See Goulden, The-Best Years; 1945-1950 ° . 
\ * 149 (1976). J ys 


eH 
~~ 


61/ NSF Report at 12 (citing 1976 Nielsen ete) ; 3 : 


62/ Id. The 1977 figures may be higher for tha. reasofis just shatat.. 
: . . 


&, . 


The NSF Report (p. 12) states ;that "we can conclude that 


majority of children are watching television regularly 


- $f . é 


before age 4." (Emphasis added. ) 


. view an average of 20,476 tommercials er year and that 


the NSF Revert’ (p. 13) tells us ‘that: 


"Schramm, Lyle and Parker's description in 
1961 of the pervasjve role of the medium 
: in children's lives is still appropriate 
today: a ‘ ; 
ne ee, 


‘Throughout the preschool years, television 
time far exceeds other media time; in fact | 


“* it usually exceeds the total of all other 


media time...Two-thirds.of all children are 
already television viewers before they have 
much experience with movies. Even atthe . 
end of 10 years, when they are making some 
_use of all media, television is the only _ : 
-one they are using day after day. At age ~ 
10, three-fourths of all children as we 
discovered, will be likely to be watching. 
television,on any given day. This is more 
than twice the percentage for any: other 
‘+, Medium at that age.'" ° J 
j ; 
Children are exposed to enormous\numbers of commercials. 


The NSF Report estimates (p. 14) that fchildren 2 through 5 
4 5 s ao Fi “ 


. 
a 


children 6 through 11 view an average of 19,236. These es 


; -F 


mates are slightly lower than estimates made by others. For 


eraupiey former.Chairman Lewis Engman of- this Commission put 


, 


the figure at 21,875 per year from early childhood through 


high school 63/ and Robert. Choate, Chairman of “the Council on ~ 
, ibe 


t 


63/ NSF Report at 13. é 
» ‘* 
.* \ . | 
4s a 
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r 
Children, Media and Merchandising, has put the figure ‘at about 
22,000 per year for "the average child." 64/ This: amounts to 
about 3 hours of television advertising every week, the year 
AEaUHe year after year. 65/ ra 
The range of products which sellers promote diveckty tor 
SF Report notes: (p. 34), 
“fairly limited ™. Kee rding to he NSF Report, 25% of this 


children over ea as the 


advertising is for "QSOIY/EMEEEEO =e Sen poets cookies, ‘fruit ‘ 
drinks"; another 25% is for toaveates:” many re contain 


country; 66/ 


and another 10% is. for “eating places," principally fabt-food 


feven more sugar Chan most candies sold in this 


restaurants which feature, in addition to hamburgers or fried 
chicken, sugared products such as "thick shakes," “tarbonated 
soft drinks, and’ assorted desserts. The remaining majox 
. sueanais is toys, whose commércials are concentrated most 
heavily just seiep to Christmas. 
Much of the television sduertiaing aidvonued to chigiren 
is Breadcaneidueine weekend daytime hours--especially during. 


v , 
the Saturday morning animated cartoon programs. This is not 
; : : 


' 
& « 


to say that children do host of their viewing during “a 


65/14, 


~~ 


66/ See text accompanying note 198 inffga. 


ae 
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hours; that is far from being the case. Rather, the point 
is that the demographid purity of the Saturday and Sunday 
morning sGabenee.ia tows advertisers. to concentrate. on chil- 
dren. According i daw eoutens. 


. 
"Very few adults ever see the junusual 
ae that hop, fly, or aoe . 


TV screen every Saturday and\Sunday 
bbs ing. The grownups gratefully let 
the \cartoons glue their youngsters in 
front of the electronic baby-sitter 
while they grab a bit mo shuteye. 

But the ee networks don'&é kid around 
about kid a Re 


aE. r 
eX 
In [an]\*average minute on a Saturday. 
morning after eight o'clock regardless 
bi of program, there are 10 millioa pairs 
of children's eyes glued to the set, 
and before the day is over, 75 percent’ } 
of all children in all TV households ° 
will have watched some program. 67/ " 


* x * ; 
"(T]he 2 to 5 year olds control the dial f 
Starting at 8 or 9 a.¥.; after 9 a.m. f ; 
the 6 to 1] yéar olds’come in and ay 


all morning; the 12-year-olds come’ in ay 
_ around 10 a.m." 68/ a> 
vo: a 


The following’ table shows what foods (exclusive of fast- 


food restaurants) were advertised ‘on the three major television 
; 7 


67/ Helitzer and Heyel | Helitzer and Heyel at 216. 


68/ Jd. at 2217 | | a : me 


ef 


neforks during weekend daytime hours for the first 9 months 


of 1975: 69/ c : 
salnil day insniiay Paytime f Food Advertising, lst 9 months, 1975 


survey forthe first 9 months of 1975 


69/ 


Ceré@ale « « & « & Gwe 


b 


Candy and gum. << « + ; 
Cookies and crackers. . - 
Non-carbonated fruit drinks 


Macaroni and spaghetti. 
Cakes, pies, pastry... 
Desgerts. . . 2. « « « -« 
Citrus... 2° @! Gene 
Carbonated soft drinks. 
Ice Cream ......-. 


e 2 © © Jee 


SOUDE « « « % ow 6 
Meats and poultry he 
Vegetables. . . «ss » « 
Cheese. .... ne eS 
Milk, butter, eggs. we 
‘Vegetable juices. yoo 


‘ 
& 


, 
ee 8 @ 


3 network 
- commercial totals 


3,832 
1,627 © 
841 ? 
582 
208 
104 - 
80 
78 
63 
53 
43 


\ 


e-2e e © e# e# © @ 


es 
. 
Soret 


, 


. 7 : | 
According to a report by the PgSgram and Committee Staff’ 


Source:. Testimony of Robert’ B. Choate, President, Council on Children, 


the most advertised cereal was 40.7%, 


of the New York State Assembly, which discusses this same 


©.2 - # al TS 
, "the sugar content-of , 


and very few low sugar 


Media & Merchandising, Before the FIC, Fall, 1976, synopsized at 61-64 of * 
Edible Television, Your Child and Food Commercials, prepared by Council on 


Children, Media & Merchandising for the Senate Select Committee on Nutrition... 

95th Congress, lst Seasion. 
hese compilations are for the first 9 months of the year’in 
the distorting factor of advertising gn football broadcasts 
a standard industry séurce. | 


‘ and Human. Need 
Of fice 1977). 
order /to avo 


They 


Ps 


re basdd on “Barcumes," 


(U.S. Government Printing 


14 
a 4 


f b% 


\ 


- 4 


cereals were advertised to children at all." 70/ Counting 


the cereais as wagered products, and assuming that "candy. 2 
and gum, " "cookies and eyachares® "fruit drinks," “cakes, _ » 
Ler {and] pastry," "desserts," "carbonated soft drinks," 

and “ice cream" are all sugared products (a safe assumption . 
J eer as to diet Soke Wrlnks 71/ and crackers) we arrive 


at the rough estimate that of the total of 7,515 commercials 
in hin aamnbia: only 4.3% (333) were not for sugared pro- | : 
ducts. . ; an i 3 , ae : 

Kids, Food and Television reports (p. 11) that: 


"On the weekend of February 21 and 22, 1976, 
approximately one thousand: volunteers pro- is 

vided by the New York State Nutrition Council, me 

the State Parent-Teachers Association, and 

the State Association of Child Care Councils. 

assisted the [New York State Assembly's] Task S 9s 
Force on Farm and Food Policy~in a statewide _ < 
television monitoring project. The volunteers 

monitored every hour children's television 

programming that appearéd on 28 of the State's 

commercial television stations during that 

weekend." 


70/ Program and Committee Staff, New York State Assembly, "Kids, Food. 
afd ‘Television, The Compelling Case for State Action," at 5 (March,: "1977). 
(Hereinafter cited as Kids, Food and Television.) This report followed iS 
legislative hearings at which fm ebphdren'e mu was adduced on the effects ° 


of televised food advertising 9n ch 


dren's a ( 
71/ Carbonated soft drinks (especially the diet variety) do-not appear 
to be heavily advertised on television to children under 12. , A possible 
reason is that a major market for these products is among adolescents,, ~ 
who would be less likely to use them = they* perceived them as being "fof 
children." © : 


gared p ducts. | In. the ‘Albatiy“Schenectady-Troy market 


~ ‘ "more t 50% of all. . . ad- 
. + same Saturday (P 18) 2 tan 12 eo 
; e was composed of cereal and candy/sweet ads."" ' y 


"sugared cereals 5 hea ratig:of 6.2 [to] 1 over 


neuen ees Id. The report says (p. 13) that the data from 


! 


‘eee two markets for that day are "ana curate hut not wees 

fect proxy for television advertising actices elsewhere in 
a4 : 

the State" for the same day. : sn : ( 


The staff's monitoring of: commercials. presented on the 
; : uA / : 
three major networks in the course of a saturday mony. 


children's programming yielded simfrlar findings. 72/ P \ 


-On hate Saterday from 8 a.m. to 1:30 p.m., 45 of the 
59 food gommercials Sn ABC (76%) were for aa sugared» 
products, .asgygere 41 ca the 54 food. commercials on CBS (76%), : 
and 43 of the 59' asa commercials on NBC M734) 

The following chart shows" those advertisements broad- 


cast that day.from 11:00 a.m. to 11:30 a.m. on the three 
s * 5 pe . e 
ee et _' y 
. 72/  Télevised advertisements were video-taped by Radio & TV Reports~™ ae 
Company in New York City under contract with the Commission. ~All commer- 
Ss ‘cials shown on Saturday, September, 24, 1977 between 8:30 a. m. to 1:30 p.m. 
* were obtained as well as a report Of the sequence of commercials shown 
{ during that period. A listing of all commercials and the times they were 
shown on the three major networks appears as Appendix "C", 
/ - er 


v 
ne 


ran ; 4 ~58— ‘ ; “4 


= 


need 


‘drinks which are high in sugar. 


major television networks. Products high in sugar are identi- 
fied by asterisks (*). Double asterisks (**) identify fast- . 


food chains which. feature, among other products, foods ‘and 


' « 
‘ 


{ 


NBC - "CBS ABC 
i a 
Hershey's Chocolate Hershey's Chocolate Kdol Aid Drink* 
Instant Mix* Instant Mix* i 
Corn Pops* _,. SSP Toy '_ Pay-Day Candy 3 
rey 
Movie ° Cracker Jacks* Cocoa Puffs* — 
. ; . (pre-sweetened 
cereal) 
r y ' ‘ 
Cookie Crisp* McDonald's, Shops** " Cheerios (cereal), 
(pre-sweetened o 8 : ; 
cereal) ? a se 
: a ay He 
Camp Firg promo ~ Wrapples «(A taffy* Happy Birthday 
jcan@y product) . Tender Love 
Charlie's Angels Power Shifter Toys Bubble Yum* ; 
House Ms Bubble Gum. 
Forever Yours. TV Promo McDonald's Shops** 
(candy bar)* : . eer ek. 
, : 4 “ 
Sugar Babies Candy* Forever Yours*. Corny Snaps* ar 
3 (caddy bar) , (pre-sweetened af 
‘ : cereal) 
tr : ry 
Spaghetti O's McDonald's Shops** Burger King fa , 
; Shops** ae 
Burger King Shops** 5 re 
ger g P : : ws, , 


In sum, sugared products were advertised aS’ many as e, 
four to seven times per half-hour on each of ‘the major net- 


works, depending on whether the fast-food chains are counted... 


« 
“ " ¥ 4 
. y ‘ 
¢ f 
." 
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1. The Preparation of \the SeledTeion Commercials 
: . Directed to Childrettand the Selling. RT ee by? 2 XS 
-f . Which They Employ . : 


(a) The Preparation of Commercials 


6 


Television advertising for children is developed from’ 
direct testing and sheevencion. we the child audience. 

“. ‘Children are subjesbed to research techniques developed from 
ae iba of child psychology, to determine the most effi- 
cient ways of inducing their counterparts in the nationwide : 
audjence to demand advertised products: 


¢ v 
"With the help of firms specializing in 
r . child market and product research, manu- 
A , facturers are now able, by play acting, 
simulated shoppifig: situations, picture 
questionnaires, and special interviewing 
and observational techniques, to bridge. 
\ ‘ the verbal gap and obtain .,. . infor- 
mation directly from moppets. These ad- ' 
vanced techniques draw upon new insights~ ¥ 
into child behavior furnished by a-grow- . 
ing body of psychological research." 73/ 


) eae 


This commercialization of child psychology is a rela- ’ 
“> , 


: tively new phenomenon: 


r’ 
$ 
3 s 
73/ “Helitzer and He’ "Helitzer and Heyel at 142. a ; P 
\» = 
oF , 
) % - ri 
‘ ’ hP iq 
. 7 F “ 
R t . 
' : j « P ) 
-60- : 
: : a. * 9 y 5 
he Pp + oe : 


"Only in relatively recent years--from- 


small beginnings léss than a decade ago an 


-[as of :1970]--have/these techniques been . ey ‘j 
systematically applied to problems of the +: ty GE meas 
advertising media and messages for the ae 
children's eEkGE. 74/ ars | 


; The commercials which merge from this process are 
usually 30-second spots. "Heitzer and Heyel have explained ” 
ewhy advertisers prefer shoRe messages." A young child: ; 


“cannot absorb many ideas at one ‘sitting. 
Therefore, advertising campaign, on TV. 
directed to “him will be “partially wasted 
if it covers numerous product pofnts‘and@ 
. benefits. -If he is being offered too 
Many ideas at one time he will remember - y . 
none gf them well." 75/ ; or » ; 


o 


: } 
Dr. Kenneth O' Bryan, professor as psychology at the Uni- 


versity of Toronto, ana director of the “Chila Research | Diy ibaa 


» 
Laboratories at the: Ontario Institute for Studies - in Edu- 


esl a é . 


cation and the Ontario Educational ‘Comm@hications Authority; 


> 
told the Commission inf an open ‘neetiig on December 1; 1977 ve : 


that the 30- ‘second television commercial, is the most effec- ° 


tive device. yet. inanede for implanting aay telatively’ simple” 


idea in. a. ‘child’ Ss mind. - 


“a. * «e+ oe ee el leh , 
= ‘ : . + é ae 3 : Sey 
; 75/ ‘Helitzer a avait alt 105. This point will come up- again in Beation oe 
VI-B, infra, where we discuss the possible effectiveness of. requiring ’ of 
disclaimers ‘or warnings in the commercials for sugared Products which ° 


\ are addressed to children. S : F ° y ar 
iY ¢ ? = a6 y) f 
at re « r : 3 A ‘ 
% s oF é : ; r 5. hy 
% A . “i . af | = : be , | 
° i 
- . . a8 ey 
: , i \ iPr 
‘ . fe 
“ ds, a 
, . % * 


= a ors . ar ty? By SB sg ee 3 
a. an (b) The. Sellihg ue Employed : / 


‘ ‘ 


- DY. William Wells, nay, of ‘the Chicago. of fice. of Neadhan;’. i. 

"Harper & Steers; an advertising agency, 16/ has described ( 

some of the typical techniques used in ghildren's conmercials: A 
bes include the idan : ; _ x \ 


sagiont promises ‘that a ee 3.1% 
wiil build muscles or improve ~ 
. athletic performance 
. "Certain eabaeaaas the eonberdiate: 
for some'kinds of cereal, some kinds of . 
candy, and some kinds of bread--imply that 
using the product. will build muscles or . ? 
increase athletic-abilities. When asked - 
directly about these claims, most children 
deny that they ‘believe them; but -when the ’ 
question is askdéd,what commercials make e 
them want the- product--and why--some of . 
them say, ‘because it makes strong muscles’ 
or ‘because it makes you run fast.’ - ‘The . 
fbest hypothesis seems to be that on a 
rational level ‘children know these claims 
» “are not literally true, but the;commercials-: 
have succeeded in creating an dura about 
the brand that gives the brand a special 
and highly desirable significance. The 
image is there even though strictly speak- 
/ ing, the substance is not." 77/ 


Ft 


; . 2 oe SS» vik» eee 
: F ad 2 a? > “ 


oe 
. 


76/ Dr. Wells has been a veetenste of child psychology at ‘Rutgers 
“University and the University of Chigago, and has also conducted studies 

in‘ child psychology for \chahcal & Bowles,” an vig arab ile agency in New , - 
* York. 

ae o>. ae Wellte,: “Communi ckting with Children," 5 Journal of havertising ‘ 
- Research No. 2 (965). at 13. ; : 


~~ 


(ii) The Chase or Tug-of-War Sequence in - ; i 
é 3 : Which One Character Tries to Take a 2 
; ; Product Away from Another. 4 : 


a . . “¢ 
. e 


A. 


"Another type of ‘motivating ‘scéne! ‘[is]} 5 a 
the scene in which one character shows,he . - qd . 
ae . wants the product by trying to get it-- *, 
- usually, but not always,, trying: to get oe 
it from another "‘gharacter. -As with the’. : 
‘magic power' commercials,’ the motivation. 
seems to be on a fantasy level. Even 
though children know perfectly well the 
' commercial characters are not real,. seeing 
the characters strive for something pro- 
duces a powerful inference that something 
must be worth having." 78/ 


Helitzer and Heyel have identified several additional 


, techniques: 


“ . . 
(iii) The Use of Music, Singing and Dancing a ge 
P ” » : : ; 
i. " [Children] will sing the words to a : 
* ? commercial, clap hands to;the: rhythm, % y? 


mimic sound effects, and even dance to 
the commercial music." 79/ 


Ps 
@ 
~N 
H 
a 


79/ Helitzer and Heyel’ at 185. 


ao 


) *r¢ you watch children's Saturday Cisuis 
““, gion programs, you will haye noticed the 


(iv) The Use of*Super Heroes to Entice Children 


the 


predominance of cartoon s@rials. Many of: \ 
thése-involve super. heroés who leave 


., even the granddaddy. Poa ha Sen ‘ 


far behind in imaginat ve feats. . . . ; Pe 
[I)£ you want to create your own hard- 
hitting spokesman to children, ‘the most 
effective route arty, a er hero--the 
miracle worker,” 7 


y / . . 
(v). The Noice of Authority 

fon @ 2-3 
F ees ; % 


f 


rs 


"(T]he a fait male voice is far superior 
in reaching the child. It is authori- ~ § 
tative./ ( 


"Wait till your father gets 
home. /He'll talk to you about that!') 
The [¢hild's] associations with the male. 
voice are usually less frequent, and ; 
hence command more attention and respect.’ 


"Female voices are all too reminiscent. of 


the don't and do of mother and teacher. : 
Tests conducted with children have indi- oS 
cated preference for and response to the { 
adult male voice." 81/. 


- x : \ 


80/ fd. at 179-180.- \ 


=] 


81/ Id. at 179-80. 


re. (v4) ‘The ieieen of children Agréeing with 
- the Announcer .. Sas 


af 


"A limited use of children's pies say- : r 
. ding "great!' ‘wow!l' ‘terri ficl® can be > 

. “highly effective. But these approving 
- voices should be recorded off camera, . 
so that they can be taken as those of Ra a8 a 
other viewers rather than of partion eee 
pants in the commercial.” 82/- 


, a 


(vii) ‘paplesions of Children outperforming 
, Adults 4 -< 


\. "For the under-l2-year olds .. . a sure- 
fire episode is the one in which an adult 
tries something, can't do it, and a, 
~ youngster does. A typical example is 
‘where the strong man can't lift the bar 
bells, but after one mouthful of the Mees 
product, a young child handles them:like 
feathers." 83/ . 


{ 


(vifi) Animation 


"[AJnimation in one style or another [is] 
a sure bet to turn children on. .. . To 
kids born in the TV age, an animated 
Green Giant could, in their imagination, 
be a real green giant. . ." 84/ 


. 827 Id, at 180. ae 


83/ Id. at 201. Compare the digcussion. of "magical promises," at text / 
accompanying note 77, supra. ' : “ / 


84/ Id. at 182-3. 


=-65= 4% 


The NSF Réport, adds two more techniques to the list: 


(ix) .Peer Group Acceptance Appeals . ... 
Heiwctats may eaten: « « « subtle . 
’ ‘allusions to social status. For example, 
commercials which simply show children of 
the target group's age using the product 


may border on social status or Peer < 
y °, . Status appeals." B5/., 


(x). Selling by Characters Who Algo Appear 
in. Programming 


"(T]he nearby presence, rather than | 
irect adjacency, of [a] program 
_ [featuring characters, such as Fred — ' 
Flintstone, et al., who are used in - 
a commercial] to, the commercial may . 2 
be sufficient both to ‘increase the ‘ 
effectiveness of a commercial featur- 
' ing the program characters and to 
-create confusion between the two, 
especially fér younger children. . . 
. [C]urrent NAB code.restrictions pro-° 
hibit only direct adjacency." 86/ 
' The NSF Report (p. 35) also identifies one technique 
that is not used in advertising addressed to children: 


€ 


85/ NSF Report at $5. Children learn by imitation and dislike feeling 
"left out." Helitzer and Heyel (p. 201) bluntly advise advertisers to 
"suggest that the use of your product will make the child more popular 
with his-friends." But Suggestions that a product will lead to in- 
creased social status or that lack of a produtt will have the opposite 
effect are proscribed by the National Association of Broadcasters (NAB) 
and National Advertising Division, Councht of Better Business Bureaus 
(NAD), codes. 


A 


86/ NSF Report at 29; See also NSF Report at 46-49, 
-66- 


"Children's commercials .,.. tend to’ | 

- provide little information about the rn O° agg’ 
"hard qualities' of products, such'as °° -_ on 
price, size, materials, quantity,: dura-.. ~ ‘ ig ee 
bility, etc. * * * [T]he infrequency. 3 , chante % 
of such descriptions seems inconsistent , . ee 2° ge oe 
with the NAB's general guideline stating . . Sa, 
‘that "the disclosure of information on 69°95 © =)” 
the characteristics and functional as- gene 78 ‘ 


pects of.a product/service is strongly 
recommended.’ 


foe. les \ 
‘ 


2.° Themes Which Appear in Specific Commercials 
for Sugared Products ) 
{ . 
\ 
Specific commercials for sugared products are summar- 


ized below. They idlustrate the techniques and themes em- 


/ 


ployed. ‘These pee: were identified in, the course or if 


normal advertising monitoring functions of the Division \ 


of National Advertising. - They have been seen by large 
ot | numbers of children’ and appear to)be;representative samplesi' (°° 


. 


(a) Nestle's $100,000 Bar 


Manufacturer: Nestle's Company 
a Length : 30 second oe 
‘ ’ Airgate .: Saturday, eptember -6, an P 
a - i ‘ : . 
The commercial features a chorus and stresses that the. ™ 2 


product contains "chewy, chewy caramel" and has been "double- 


. 


dumped in mére Nestle's rich chocolate than ever." 


: me oh eG eg eget 


% 


. (b) Charleston « Chews 
: Manufacturer: ~Fox-Cross Candy Company. 


| “Airdate 4 5:24 p.m. on Saturday; 
Gra ; ‘February 16, 1977 


« 


es ao 
The commercials employs children singing and stresses ok 
“the ‘chewiness” of the product. The cqmmercial informs" 


children that they will "like to chew it," and that it is: 


a “real chewy chew." 
os _ | 
‘ow 


¥ (c) Marathon Candy Bar : 


Manufacturer Mars, Inc. 


Length » : 30 seconds ‘ 
Airdate — : .10:04 asm. on Saturday,’ 


. January 29, 1977 
this commercial: were a pilot (hero-figure) who. tells 
the young audience that he does everything fast. The child’. 
ale. however, oe the pilot can't eat a Marathon bar fast. 
‘The: conarotat | stresses that "you can't Sates a Marathon ‘Candy 
‘Bar fast--it lasts a good long time--delicious caramel and 


é 


chewy--Nobody eats a Marathon bar quick." 
(d) Snickers Bar 


‘Manufacturer: Mars, Inc. 
: Length : 30 seconds. 


aay Airdate . : Saturday morning, 


February 28, 1977 
This commercial ‘depicts adolescents singing and playing 


together ina dente scene. They are ,shown enjoying the 


4 
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Length | .39 seconds _. a 


s 


ae = 
” 
1", ‘a 


» 
’ 


dis 


\' 
tos 
. _ 
om 


te he’ 


if . ; 2 . r ¥ 


. “taste of Snbebevk Saves The commercial stresses , that the 


praduct is Walb covered in delicious milk chocolate." : Aon , i nei ; 

(e) * Hershey Bar ee , 7. % = im 
Manufacturer: ” Hershey . Food Corp. .2 rh ee 

»Length> 3: 30 secords Bs . 2 

Ss Sr Airdate | :. Saturday morning,* ; TD 

be. n . ; , January. 8, 1977 es hs og ee 

‘This ‘conimercial features children riding on a roller | ee ae 
coaster. _Music plays throughout the commercial, ‘A voice- “os 

. over tells children that: - *s eo, 20 f- ‘ apt 


“There! 8 nothing like the face... ofa 
’,kid eatin' a Hershey bar.... It's 
~ the: BROEOLALS + Hershey" s real milk .choco- 
' late." + 


(f) Big Pops ti‘ 23 ae 
#Manofacturer: Charms, Inc. | ', wy - 
Length _ + 30 seconds 7" a 

Airdate . Saturday, morning, ' 


a ; pebeuary: 25:5 1975 : 


this commercial ‘takes children: to a ‘fantass place called 


a “candyland," where confections abound. _ There, they are, told, 


"! "there! s chocolate, coconut, caramel, crunchy, marshmallow, 


| fruits, seoey; itorny, crispy; erackly, chewy." 


n . “The ehildren are told three times: in. this commercial that: 
z: | wengias s only sie ‘Chats = pig Pop, and‘ they... gre o 
. TASt, sO tong.” ; eg" Ws 
¢ oS 
: -69- 
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(9) Life Savers ae is 


Manufacturers. "Squibb corporation 


Length eS 30 seconds . = ° 
sae ate § : 1:40'p.m. on ee 
are «May 29, i376” = 


this commercial features ‘animated cattoon, characters as 


< well as singing. The message which’ te, .Presgnts to children 


oe ep etnnd. 
7 aoe a: oa 


87/ See text accompanying note 202 infra. 


is that they enguidy,, "Suck "em slow, or suck ‘em Feats 
they" re fun on your tongue and nade. = gs rad i at ee GU 


‘ a hs 


"inj Count cheokila: and. Prankenberry. -coreats ( 


=) 


; Manufacturer: General ‘Mills 3 SR 
Mh, 3 Length : 30 seconds : 
; Airdate | ~ : (12:30 p.m. on Saturday, 


. ae a » April 30, 1977. 


This Gomhatotal "‘tuativen Ene animated characters Count 


, . 


‘Chocula and Frankenberry, who ae investigating an attempted 


theft, ae the cereals of the same names. ("Someone' 8 after 


“ay delicidus chocolate cereal, Count Chocula." "He! 8 after 


my delicious strawberry flavored PERANARESTEYs') “According 
to the "monsters," the cereals are being sought because of 
"my chocolate marshmallows™. and "my strawberry flavored marsh-~: 


mallows." * After’ the animated ee confront the eee 


‘children | are told to "enjoy a complete breakfast” with Franken~ 


berry or Count Chocula cereals, which are 46.6 and 47.9% sugar, 


respectively. 87/ 


=70= 


u5's 


& 


‘ Jarvis"--a caxtoon fantasy spokesman for. the vereal--and “two 


Jy (L) “bucky Charms cereal 
) “Manufacture ri. ‘General ‘Milis _ 7 ae 


= Length. ‘: 30 seconds... : ee 

a Fs Airdate‘ ti 9:00, a. m. on saturdsy, Kage 2 
per Se May 3 1977 ee - ‘ 
-) : “ 


eee. an 1 elf and spokesman for the product, is pursued - “gles 


by. children through a forest. Lucky states. that. the reason 


a 
ies 


“for the chase’ is that the pursuers are "always after my BAGBY 


Charms with sweet surprises." “tucky charns is nen sugar. Bey * 


iF ame, fe 0 Sookie crisp’ Cereal y a % ‘. , 
f “= é a ae oe : 
eo ; Manufacturer: RalstonePurina bsg . ~ 
Length — i : *60) ; it iss 


‘Airdate: 


-} 
. - 
“4 


This | commercial features a dialggue between "Cookie 


‘small children, a boy. and a. girl. To the young ‘girl's Tees 
tion, "Cookies for breakfast?" Cookie , Jarvis responds, "ot 


heavens sian they, are my gereal you knows" one ‘of ' 


The commercial Si ued wneh the words, pare ie a _conplet 


Pagal flavor." ra 


e, 
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(k). Crazy Cow Cereal 


ne General Mills 
ingth : ‘30 seconds ~ '” 


- Airdate . 8:30 a.m. on Saturday, 


‘July 30, 1977 


s 


. “The commercial features ‘the aninated SHeenaray SEERA, 
Cow," Whose cereal “qiakes: chocolate milk." The directions: 
a ae pour. milk, stir, and the milk turns “chocolstey=«" 
~ and the cereal makes chocolate milk=-wow!"’ children are told ‘ 


' to eat "Crazy Cow, eichy of your Sonplece breakfast, new ‘choco=— 


fr 


late Crazy Cow." if ake 


Sy 


. 
‘ 
ae 


“ (1). Post Pebbles (Fruity and Cocpa) 


Manufacturer: Generali Foods 
Length ‘ : 30 seconds.+ 


Airdate : 9:00 a.m. on Saturday, 


May 21, 1927 


{ 


Barney, are featured. (Both of ‘har also appear in programming 
addressed to children, "Pebbles" is the name of red Flint- 
“stone's daughter, who also appears in the programming.) 
cereals are Fruity Pebbles’ (56. 2% sugar): and Cocoa Pebbles 
(54.1% sugar). 89/ When Fred Flintstone. and: Barney approach 
Cocoa and. Fruity Pebbles, they bi into ja “chocolatey 


and a "fruity monster," respectively. Ajyoung girl reverses 


* : eg AA 
. .- e et 


ea 


eo 


Popular ‘cartoon, fantasy characters, Fred Flintstone bs 


- these netamorphoses be proffering the cereals: vouiekt Eat | 
some." Fred si Barney return to normal, The Naiseroeeks gee 

“states that "New Fruity, Pebbles and Cocoa Pebbles are. part of. 

a balanced breakfast." a & es, Seee " . ‘ a: 


te ~ . > J 
(m) Cocoa’ Puffs bas .r 


| si ( ‘ on e's 
fi Manufacturer: General Mills 
Length :. 30 seconds j 
Airdate: : 8:45 a.m. qn Saturday, 
¥. i. April tay 1977 : : 


An <aimaked cuckoo bird named Sonny an 


gonna go cuckoo for Cocoa Puffs. I'm gonna be 
piano" A child announces that the product is "part of a 
( comple @ breakfast" and describes the product as. "munchy? a 


crunchy, chocolatey;" Cocoa Puffs is 46.5% sugar. 90/ 


dn) Corny Snaps. 


. Manufacturer: Kellogg Company 
Length ~ +: 30 seconds 
Airdate | : 9:30 a.m. on Friday, 
. July 15, 1977 * 


“ . #8 This animated commercial Hashives a turtle on horseback 


. e ~ 
.("Shelly") who liberates the "town of Durango" from a posted 


_ decree that "breakfast must not be fun." Shelly obliterates 


the decree with "the shape of the 'S'" (also ‘the shape of the 


cereal). Shelly exclaims, "Bring fun back to breakfast 


‘ 


ae 


907 id. 


eer 


“ 


: . “ s 
Ls » Ad . . 
ee EAA ta Ss 


. with Kellogg' 8. Corny: gaps cereal!" Shelly, then tells the . 


"audience that. the cereal has the’ "taste of sweet, ¢runchy | 


corn." Nan old lady exclains, "Bless you,’ nasked..turtle! 


rr commercial st 25 special technique, not listed above,, 


-which was identafied by Dr. Kenneth O'Bryan in his. presen- ‘ 


* 


“tation before the Gommingion: on, December. ay 1977. Lt sets. ; 


‘up ‘a Shggative pypothesis," which might not otherwise occur : 
to a child, ‘that, breakfast without Corny Snaps. is not, fun. 

Et also encourages a ehila to identify a parent wi rane 
to provide Corny nae with Sene "bad guy" who posted Ar 

"no fun". decree. (In another version of the ease f the 
decree is, issued by an "evil doctor named Blum" who | ‘fesembles 
Dr. Frankenstein. ) ‘This gompércial casts some doubt’. ‘on the 
argutients of ‘the zacuill manufacturers before ‘the Commiisedon’ 


. 


“on November 22/ 1977, ' that one of 'their principal goals in 


’ 


advertising to children fs to promote breakfast-eating | in 


“general, as ‘opposed to hisahenst seinping. a 
' 4 ; . ‘ ’ 
eon > 

(0) Super Sugar Crisp 

Manufacturer: | General Foods | 

- Length : 30 segonds | 

Airdate : 8:45 /a.m., on “Monday, * 
: March 14, 1977° 


.,This commercial feat¥res the’ animated "Sugar Bear" who 


vhas.a "golden sugar coat." Sugar, Bear “f¥ approached by two 


friendly animated gangster characters who are told by Shgar 
y ‘ ba 4 , . ‘ $ : ' 


‘ q f " 
v ‘ 5 J > J P Ie * fi 
\ en Fe : : . 


re 
109 


sweet, iain? i The next frame shows Sugar Bear telling the 


fast." s an 


t. : a ; 
i. ‘ f a | . se 38 ‘ 
Bear that B eUAe Sugar Crisp has a "golden sugar coating just 
itke sugar. ‘ald “One of the gangaters: eats some Super - 


Sugar seine: ee is 45.2% sugar), 91/ then exclaims "sweet, 


aa: 
~ 


audience that "Super Sugar Crisp is part of a sitanodh break- 


(BD Honeycomb 


ro: Manufacturer: General Foods * 
} * ‘Length | : 30 seconds: 
ie 4 Airdate ‘3: Saturday morning, 
: . April 2, 1977 © 


‘This commercialsdepicts three young children eating 
Honeycomb cereal in front. of a television. One child says | 
"tastes sweeter than ever" and offers some cereal to another 


who tastes it and replies "it does taste sweeter." Honey~ 
f oy - 


comb is 51.6% sugar. 92/: 


(q) Kacbler Fruit Cremes  ) 


duavtacturesi Keebler Co. 

‘Length : 30 seconds ' 

Airdate ,-: 10:45 a.m. on Saturday a 
i . ‘September 24, 1977 \ 


4 ; 
=i | 


*: This commercial depicts a fruit peddler selling "fresh 


fruit", from a’ wagon. _He, asks some elves living in a hollow 
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See 
tree if they want any. The elves respond that they have | 
. just been bakin Keebler Fruit Cremes (a brand of cookies). 
The peddler tastes the cotklee, hed dincatds He stock of 
fresh fruit and commences selling the cookies from his wagon. 
The apparent diatiar be MERe actual fresh fruit is to be re- . 
jected 4k davox of the cookies. , og 


P 
’ 


(r). Sugar Babies 
' Manufacturer: Nabisco 
‘ _ Length : 30 seconds 
a Airdate : Saturday, pF 
September 24, 1977 
‘This commercial shows a group of children, running, 
Gee 
jumping, smiling, and making happy faces and’ gestures for 
‘ 
the camera as a children's chorus sings "we love Sugar 
Babies" to the tune of "Yes, Sir, That's My Baby." Like> 
™ the commercials for Charleston Chews, Snickers Bars, Hershey 
| Bars, and Honeycomb ‘cereal, described above, the Sugar Babies 
commercial provides d4n example of what the NSF_ Report refers 


to as ‘commercials which "border on social status or peer 


status appeals." 93/ : 


93/ NSF Report at 55. 


I cane oe 
* 


In the aggregate, the message for all sugared products 


- 


appears to be ‘that: re ve. uh 


. «+ 


that: 


(i) ‘Eating sugared products is the normal, per- 


vasively actepted thing to do, either at | 


breakfast (pre-sweetened cereals) or between © 


meals’ (candy and sweets) ; and that. 

(44) Children ho eat these products are active, 
healthy and happy, and that eating the pro- 
RiGee is fully consistent ve good health. 


Commercials #ox candies and other sa eeiore stress 


' n 
(i) The products are desirable in proportion to 


the length of time they will last in the. 
mouths and that ‘ . 
(ii) Chewiness and stickiness are desirable quali- 
ties. ; 
Commercials for the pre-sweetened cereals suggest that: 
(i) Characteristics such as "sweetness," "choco- 


a . lateyness," ‘evunchinean” “honey~taste," 


able qualities in a breakfast food; and that’ 
(44) Foods which have those qualities are appro- 
priate--perhaps even essential--components of 


{ a balanced breakfast. 


y 


“77-" 


and "marshmallow" taste.or texture-are desir- | 


a 


‘ b 
Bs Impact of Television Advertising FRR SEES Foods 
and Other Products on Children = 


a 


Television advertising exerts a strong-.influence over 
children, 94/ The strongest determinant of that influence | 
is the child's age. The younger viewer, particularly the 


' pre-schooler, seems to be the "most vulnezable." 95/ 


* 


Although not everything is understood about the impact 


of television advertising on children, certain facts seem mt 


clear. | 1 


94/ The Commission has previously acknowledged this influence. In | 
discussing the proposed premium guide, the Commission nOEANs citing 
pertinent studies: ‘ 
"[t]he literature tends to support the see otton that young 
children (1) fail to understarid the nature and profitmaking 
purpose of television commercials, (2) tend to trust. and be- 
lieve television advertising indiscriminately, (3) tend to 
recall only simple, concrete elements of commercials, (4) 
have difficulty distinguishing commercials from programs, 
and (5) tend to, want whatever products are advertised én 
television." FTC; Statement of Reasons for Rejecting the , 
Proposed Guide on Television Advertising of Premiums to” \ 
Children, 42 Fed. Reg. 15069, 15070 (March 18, 1977). 


3/ NSF Report at i." iit ee . 
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-Pirst, as Joan Ganz Cooney has observed: 


' "Children watch and enjoy commercials eae 
long before they are interested in - yay f 
programs, because commercials are often 

; the best produced and most imaginatively 8 

# ° conceived moments on TV." 96/ 


~ 


Second, ‘children tend to prefer, and ask their parents 


to-buy, the products promoted to them. 


Third, children are frequently successful in shes¢, lal 
? Pa fi j 
chase requests; were tt otherwise, television advertising’ i 


would not be addressed to them.: 97/ 


r ¢ 


Fourth, television commercials are frequently misunder- 
stood by the child audience. Studies show that many children 
(1) have 4ifficulty in differentiating televinden commercials . 
from cvognemmtagy. (2) show little understanding that the 


purpose of commercials is to create product demand; and (3): 


96/ Quoted in Helitzer and Heyel at 107. Mrs.. Cooney is the president of 
the Children's Television Workshop, and producer of Sesame Street and The 
Electric Company. The observation.above was made in the context of explain- 
ing why those programs are designed to resemble commercials. Just how ae 
young children behave when they are first attracted to television is shown 
. by a recent study in which six-month-old infants were shown a set with 
the sound and picture on, with the sound,on but not the picture, and with 
‘the picture but not the sound. These infants watched ‘tt when the’ picture 
and sound were both on; they paid little attention to it when the sound was 
on but not the picture, and when the picture was on without the sound they 
sat and cried. Slaby, R.C., and Hollenbeck, Television's Influence on. 
Visual and Vocal Behavior of Infants, paper presented at the biannual 
meeting of the Society for Research in Child: Development (New Orleans, 
1977) « 


97/ See Section II-B(2) (a) (44). 


=75e 


Pi 
repose indiscriminate trust in commercial messages, part 
ticularly if they are among the group Cake fails to recognize : 
the selling purpose of, or otherwise: understand or evaluate, 
the commercial, . 
Specifically with respect to food,‘ it appears that chil- 

dren are attracted to,. and demand, nationally advertised brand- 
name sugared products. Childrens' efforts to influence ‘their 
paar gh purchases can be tenacious and nite often successful. 
According to some experts, television advertising to children 
_ thus undermines the parent-child veiacindents by provoking 
unnecessary conflict. Televised advertising of sugared pro- 
ducts also appears to tae: ns whee on children's nutritional 
beliefs and attitudes. Several nutritionists and nutrition 
educators have expressed concern that the current high Level 
of such advertising competes with what little nutrition edu- 
cation takes place in schools, and that such advertising skews 
children's preferences away from foods that provide essential 
nutrients and toward sugared,’ relatively non-nutritious products, 

| We emphasize one statistic because it merits the Com- oer 
mission's special attention. In 1976, advertisers apent 
roughly one-half billion dollars on advertising directed to 
children. 98/ - 


98/ Pearce, "Television Advertising and Children: An Assessment of the | 
Impact on Network Revenues of. Two Reductions in Advertising" (paper pre- 


sented at ACT Symposium, No. 6 pane tees Massachusetts, November 20-23, 
1976) at 17. 


/ 


a 
f 


As observed by Dr. Richard Feinbloom, then Acting Medical 
Director of the Family Health’ Care Program, Harvard Medical 
School, and Acting Chief, Child and Panily Health Seren 
Children's Hospital Medical Center, Boston: ns ‘a 


"To children, normally impuls ve, adver- 
tisements for appealing things demand 
immediate gratification. An advertisement: 
to a child has the quality of an order,’ 
not a suggestion. The c acks the 
bility to set priorities, to determine. 


. relative importance, and to reject some 
‘directives as inappropriate. ... 


"The child responds to the setting as to a 
the object advertised, unlike an adult, and 
is unable to separate the two." 99/ ae 


Helitzer and Heyel illustrate that point with the 
following story: 100/ | 


"Perhaps the example for all times of how 
‘easy it. can be [to manipulate children via 
television] is the incident that took place 
on New Year's day of 1965. 


"Soupy Sales, then a popular children's Tv 
entertainer with an early morning program 

for moppets, looked his fans right in the 

eye and in a low and conspiratorial voice 

asked: ‘Is Daddy asleep? He is? Good! 

Find his wallet and slip out some of those D 
funny green pieces of paper with all those 

nice pictures of George Washington, . 


99/ Quoted in Hearings on Broadcast Advertising and Children Before 
House Comm, on Interstate and Foreign Commerce, 94th Congress, lst 
Sessign (July 1975) at 29 (statement of Peggy Charren). (Emphasis 
added.) ~ 


100/ Helitzer and Heyel at 21-22. 
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at 


Abraham Lincoln, and Alexander Hamilton, es 
and send them along to your old:pal, Soupy, 
. cate of WNEW, New York.' 
"The next. day the mail Began, to pour in. 
But. before Soupy could retire to a life of 
wealth and ease after the biggest heist a 
since the Boston Brink's robbery, the long - 
m “ > -arm. of a humorless station management 


ps ; ; descended on him and his Prosucery suspend 
ing them both. 


"Soupy' rf) heist was, of course an SiG icasiege 
result of what had been antandad asa 
harmless gag." °« 
The Soupy Sales case involves children. who + were old 
enedek' and literate enough to address an envelope. 
Pre-school children, as we are about to see, are even more 


suggestible. 
1. | Children's Confusion Regarding Television Advertising | 


(a) Television Advertising and the Pre-Schooler 


a hi = 
The pre-schooler has Limited capacity for reasoning. 101/ 


sivhaash he speaks, he frequently does: not understand ‘what 


oO 


101/ Reese and Lipsett, Experimental Child Psychology 479-99 (1970). 


* fhe 


hy 4 | 
he is saying. 102/ He is unable to put himself in the 


place of another person to see that his viewpoint is only 


one of many possible -points of views 1037. His thinking focuses 
only on one feature at a time, “impressionistically and sporadically 
on this‘or that momentary condition." 104/ ‘The pre-schooler's 
impressionistic and extremely limited reasoning processes are 
nicely demonstrated by Jean Piaget's famous experiment in which 
‘a child who has been ~shown. two identical tall thin vases filled 
to the,s4me level will deny that they contained equal amounts /of 
liquid,once the contents ‘one have been poured, before his 
eyes, into a short bréad jar which to him lookg smaller 
than a tall, thin vase of ee volune. 105/ 

These characteristics re-schoolers may account. for 
their perceptions of nn a 


For example, Schramm, Lyle, 


and Parker have noted that television appears "rdéal" to young + 


102/ Id. at 499.:' eliteex and Heyel (p. 107) add on this point that 

“[C] hildren, {Piaget] says, believe that everything has a purpose, and 
that- such a depiciaed is built around them. . . . [T]he child does not take 
another person's vigwpoint because he simply cannot." 


103/ wanaanh Konybn: and Kagan, Child Development. and aceon se) 305 
(1969). ) 


104/ Flavell, Joe The Developmental Psychology of Jean Piaget 157 (1963). 


105/ Piaget, J., Judgment and Reasoning in the Child (1951). 
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children, who iat belinve for a time that there are tbat ia: 
little people" inside the box. 106/ Children whe have prog. 
gressed beyond that early illusion’® may think that .a person 
speaking from the box is addressing them personally. 107/ . 
Further, small children perceive even the animated fantasy 
character (elves, wizards, etc.) in commercials as being 
(a) in | some sense real and (b) in ‘some. ele adult, so that 
they are to ‘be Listened to, learned ‘from and imitated, just 
as any adult is. 108/ Dr. william Wells has noted that young - 
children have difficulty in paccetrine the difference between 
an advertisement and the product being advertised. 109/ 

Young children also have difficulty in assimilating the 
messages sresanked in tateviaion advertisements. They can 
"parrot" the messages and serhape recat an element or an 


fmage from a commercial, but they rarely understand what 


the message means or what: the elenente FeeK les have to “do with 


a 


ye vy, Prd 
ty ae 
a ¥ 


106/ Schramm, Lyle, and Parker, Television in the Lives of Our Children 
quoted in Blatt, Spencer and Ward, A Cognitive Developmental Study of 


Children's Reactions to Television Advertising (working paper, Marketing 
Science Institute, Cambridge, Mass. 1971) at 2. 


107/ O'Bryan, Kenneth, Presentation. Before the Federal Trade Commission, 
December 1,'1977. 


108/ Id. 
109/-Wells ra note 77, at 4-5, 
p-RApEs pote: 
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the ‘product. 110/+ More mature viewers, on, ‘the ‘other Hand, :tend 


* ee recall an: advertisement" s vodhtent"\ and "purpaie,’ 111/ 


‘ 


‘small children ‘also have difficulty distinguishing, between the’ 


fantasy and the realistic elements of conmercigls Sa ERS ane 


\ 


etween the advertisenents and me products which, ‘they: pro- 


*. 


- mote. 112/ : ~ : 


\ 
oe These cognitive. and Perceptual limitations ae ie 


Program and cone tten Staff of ‘the New York StaterA embly te 


question seriously the exapriaey of advertising at all to ‘pre-, 
schoolers--or even grade school children, ; | M4 
? { ” \“ 

The Program and Committee Staff stated: i 


"We have very serious concerns about the 
appropriateness of directing any advertis- 
ing to children, 2-11 years old. We are 
particularly concerned about the directing 
of advertising to the very young child 2-5 
or 6 years old. It is difficult to under- 
stand how a child of that age can be con- 
sidered a discriminating judge of products 
presented to him in any context, let alone 
the non-informational context within which 
advertising is presented. The argument of 
many advertisers, advertising agencies, and 
broadcasters that such advertising really : 

* helps to prepare the child for his future 
role as a consumer, seems like, at best, .. 
SEDBPING at straws." 113/ 


~ 


, 


& 


110/ Blatt, Spencer, and Ward, supra note 106, at 21. The researchers 
caution us, however, that the study was done with very small samples and 
is intended to explore, most tentatively,. possible implications of tele- 
vision advertising for cognitive development. e 


111/ Id. at 22. 
112/ Id. 


113/ Kids, Food and Television at 86. 
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The argument "seems' like, . °. grasping at, straws"! be- é 
cause it reflectg a different view. of. child psychology from . ee , 
; the one on which the advertising itself is based. Advertisers i 
find it useful, in defending advertising. to children, to : 
\ a: portray their audipnes as one that ‘is capable; or nearly * . 
capable, of adult reasoning. But in preparing advertising for 
the child audience, they take a aifferent view--a view which + 
@ recognizes, and takes full advantage of, the actual Limita- 
tions and tendencies of children! 8 minds. 
Notwithstanding their inability to grapple with commer= 
‘cial Messages, pre-schoolers are exposed ke significant quans 
tities of television advertising. 114/ It may be their very 


vulnerability which makes them so attractive to aavavetwaras.” ' 


Helitzer and Heyel counsel prospective advertisers 
: f 


“% that: : pa a: [ 


: "TV can be highly effective for the pre- 
school group. With a good program and a 

, . good commercial, you can command 60 sec- 
2 | onds of total intetest~-the child's eyes 

\ me will remain riveted on the screen," 115/ 


iv] 
ati aa See Section II-A, supra. On Saturday mornings (8:00 a.m. to 12:00 p.m.) fer 
‘the 2-5 year old group accounts for 20% of the total viewing audience. ..- 
On Monday through Friday mornings, children aged 2-5 account for at 
least 10% of the total viewing audience. They constitute between 5 and 
10% of the total viewing populations at most other times. 


115/ Welitzer and Heyelat 218. (Emphasis added) 
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And these authors frovide specific advice on how best to 
reach pre-schoolers, as well as on what products to promote: 
"Manufacturers of: bye, games , “and other 


“products for this group can capitalize on 
new insights into child psychology. In =‘ 


addition, this age group's receptivity | 
to special versions o eneral-ut ty," 


‘ mg ‘g 
. and FEST eh and food oducts redesi tea A ake og, ae 


“pi, an 


or packaged with a Special suall-chitd 

appeal,. can open up therto untappe 

marketin ° ean itter. With the. direct. . 

visual medium provided by television, : . 

manufacturers of such products as food,’ 

drug, and toiletry items and clothing 

can advertise and sell as effectively to 

these youngsters as can the makers of 

candies, gum, toys, and games. The big- 

est mistake being made in basic adver- 

tising strategy eoday is aiming exclusive- 
at the parents of this marke poo 


segment, 
ith adult appeals that sail completel 
over the youngsters" heads. 


The secret in successful selling com- 
munication here is that small children 
enjoy, and better remember, ads in which 
they may participate--for example, rigor 
along commercials and print ads that a 


low them to color pictures." 116/ Be ee 


PRSTECHSOLESS are not the only children who are readily 
confused and manipulated by television advertising. Even 
older chaexen show significant difficulty in understanding 
Matters essential to comprehension of telaviaien commer= 


cials. The following section explores the research related 


116/ Id. at 50-51. (Emphases added) 
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to children 6 through 1 years old, and ‘the ‘effect which. . 4 a 
ae ae ao 


television: advertising ' — on then. ; Bic, 


Tit 
‘9 
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\ — (b) Television Advertising ‘and the School-Age Child , 


sags : : F ; 


‘ 


“el " ; . ‘ y x, , . * ; j ; ; 
(i) The Inability of Many Children to pif teren- \ 
tiate Between Television Programs and |, | 
Commercials - fA 
studies confirm thay Le children age eight or otaes! Tae 
/ _are unable to distinguish between television pa eT oe 
and commercials. The aforenentioned pilot study ‘undertaken 
by Blatt, Spencer, and Ward, h17/ exposed 20 children Yanging 


* a in age: from 5- -12 years to video-tapes of typical patirdsy 


and Sunday morning commercials. The youngsters) were inter-_ 
"lewed the next day about what they had seen’. The younger > 


children (those in kindergarten) focused basically on coin- 
cidental’ differences between commercials and programs ("com-. 


. 


‘ mercials are mord@& funny"). 
* 


117/ Blatt, Spencer, and Ward, supra note g06. 
iw ; \ : . ‘ ‘ \ : 4 . : ; : F 
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Subsequent studies undertaken by ward, Reale, and Levinson 
in i841 1 118/ and by Ward and Wackman in ‘aes 119/ support | 


‘these findings. - In each study, personal in-house: interviews 


ao! 8 get 


wete administere& to a sample of. 67 children, ranging in ages 
from 5 to 12 years. children were asked diréctly, "What is the 


difference between a 4 en and a TV commercial?" Children 


between the agen 9f 9 and 12 readily distinguished between the two 


on the basis of the essential underlying difference (e.g,, 


that "programs are supposed to entertain," white "commercials 


try to sehb chtage” ie Chsidpas between the ages of 5 and 8. 
evidericed the dame confusion demonstrated in the earlier Blatt, 
ipancex, and Ward pilot study. ‘They tended to focus on 


5 
4 


118/ Ward, Reale, and Levinson, Children's Perceptions, Explanation, 
and Judgments of Television Advertising: A Further Exploration 


‘(working paper, Marketing Sciente Institute, Cambridge, Mass., 1971). 


. ‘ 
119/ Ward and Wackman, Effects of Television Advertis Consumer 
i pid (Marketing Science Institute, seed ssi 1973). 


t 


_superficial differences (e. bias that "commercials are “short ~ 
+ and programs are long" )...120/* 
The inability of many children to’ differentiate between 

- television programs and commercials suggests that they do not 
understand that the purpose of the commercial is to create 


product demand. In the Ward and Wackman study, the 5-12 year 


54 re i 
( 

120/ The Gate to distinguish commercials from programming has been 
recognized by both the Federal Communications Commission and this Com- : 
mission. See note 2, supra. The FCC ‘has acknowledgéd the inability . 
on two specific occasions. In the context of fejecting ACT's petition) 
seeking to "Prohibit Commercials on Television: Programming Directed to 
Children," the FCC noted that: 


"There is...evidence that very young childyen cannot 
distinguish between programming and advertising; the 
do not understand that the purpose of a spemaeatat is 
‘to sell a product". FCC Policy Statement, supra note 2, 
39 Fed. Reg. at 39399; 50 ae i a 11. (Emphasis added). pi 


The FCC also found: 


“Psychological and ,' . ' bapavioral questions can 
seldom be resolved ‘to the point of mathematical 
certainty. . « . The évidence confirms, however, 
what our accumulated knowledge, experience and com- 
_mon sense:tel} us: that children do not have the 
| sophisticatioh or experience needed to understand 


that advertising is not just another form of infor- 


mational programming". Id. ‘at 39401; 50 F.C.C. 2d. 
at 15 (Emphasis added). ‘ 


Cy) ws 


a4 


olds were specifically asked the question, “Why are commer- weal 


cials shown on TV?" Nearly one-half (47%) showed low. levels : 
of understanding of the selling intent of the commercial. 
The least aware children were those between the ‘ages of 5. ryt 


and 8. 


(ii) The Trust Reposed in Television. 
Commercials by Children Who Do Not 
Perceive Their Selling Purpose or 


eee Otherwise Comprehend or Evaluate 
Them 


Three studies demonstrate that young children who do not . 
understand the Cexauasive intent of conmerciain are more like- 
ly to perceive them as truthful messages than older children | 
who do understand that intent. 121/ The NSF Report has char- 
acterized these studies as ‘Neonedatent evidence" for this 
proposition. 122/ | | 

A study performed by Ward, Reale, and Levinson in 1972 
demonstrates that younger children who did not understand the 
persuasive purpose of conmarciala showed more willingness to | ¢ 


believe them than did older children who tended to regard them 


rw 


5 


121/ Robertson and Rossiter, Children and Commercial Persuasion An 
Attribution Theory Analysis, Journal of Consumer Research, (Juf® 1974) 

at 13-20. Ward, Reale, and Levinson, supra note 118; and Ward and Wackman, 
supra note 119. 


122/ NSF _ Report at 30. ; f 


my 
# 


\ 


with more skeptician. 123/ Similarly, Robertson ‘and Rossite: og 
_“ found. that, awareness of. the persuasive purpose - of commercials. o NE, 


is directly related to age and that. younger children, in this 


‘case first graders, showed more trusting attitudes toward 
comnére}fis than did older children. | . oe 


¥ 


2% The Influence of Televised Advertising. of Food pea 
and Other Products on Children and Their Parents, \ 


"The central feature of televised ies of sigaben \. 
food products, to children is that it is success ul. “It is 
successful principally because children are willing and able 


to act as "surrogate salesmen" for .advertisers and because » 

they are increasingly buying foods for themselves. . 
| ? ‘ 

i" ‘ 


(a) Children's Purchase Requests of Parents 


a fw # 
Helitzer and Heyel explain the profitability of adver- 


tising to children as a function of the tenacity with which P 


cf 


they will insist on advertised products: 
’ "Children can be very successful naggers. 
By and large parents quite readily pur- 
chase products urged upon them by their 


youngsters. In Helitzer Advertibing's 4 ’ 
research it was found that a parent will 
; pay 25% more for an advertised product 
\ - with ghild appeal--even when a less ex- 
pensive, nonadvertised Proauct is. no ; 
Git serent< | 124/ ° e+ S % a 


One advertising executive has observed even more baldly 
« ” “ e , - ‘ ; an 
that: .€ w am 


. _ “When you sell a woman. on a product and » | 
ae fh she goes into the store and gue your 
brand isn't in stock, she'1ll‘Yprobably 
/ forget about it. But when you sell a 
kid on your product, if he can't get it 
Pa ) he will throw himself on thé floor, 
? stamp his feet’ and cry. You can't get . 
a reaction like that out of an adult." 125/ 


7 Dr. Frances Hoxwichis a director of chilaren' } television 
programming and a psychologist whom Helitzer and eee ‘have 
described as the "articulate private conscience and ‘public 
scold of TV," has said that; 

"If you truly want big sales, you can 

use the child as your assistant sales- 
_Man. He sells, he nags, until he breaks 
down the sales resistance of his parent. e 
We are exploiting them, and we are con- 


fusing and bewildering them as to whom 
they should believe--the exciting-voiced 


(5 9 
124/ Helitzer and Heyel at 32. 


125/ Kids, Food and Television at 38. 


TV announcer, their favorite hero who 
will*endorse anything short of leprosy, 
or, their negatively sep lying mother or 
father." 126/ .-, 7 


(i) The Incidence of Requests 
4 


The New York State Assembly: staff reports that "parents | 


from around the country indicate that children who cannot 


yet walk or read will recognize. a product by its package: 


and reach for it from the shopping cart." 127/ Studies sug- 


gest that even those who 4o het reach ask., \ ; 
One study, undertaken by Dr. Charles ‘Atkin of sishious 


State University, unobtrusively observed parent-child inter- 


actions in selecting cereals’ in supermarkets. 128/ He found > 


that.in two-thirds of the 516 families observed, children 
initiated the selection, eithes by Renandsng (468) or re- 


questing (20%) a specific brand, . ‘ 


ad 


126/ Quoted in Helitzer and ‘eva at 176. Although the National Asso- 
ciation of Broadcasters' Code proscribes the use of a program's host or 
hero in commercials shown during that program (or an adjacent one), the 
same} host or hero may appear in advertising shown on other programs. 


127/ Kids, F and Sates Eton at 38. 


128/ Atkin, Effect of Television Advertising on Children.- Parent-Child 
Communication in Supermarket Breakfast Cereal Selection, aac No.: Ue 
Michigan State University (June 1975). : 


oo 


completed questionnaires. For the 20. product categories 


(ii) The Success of These Requests. 


4 


An earlier study partorned by the Gene Reilly Group }: 


4 
yielded similar results. 129/ A ganple of 1, 053 children 


were individually interviewed in houses; 591 of the eres 


examined (including presweetened cereals, cookies, fruit | 


drinks, peanut butter, gum, and candy), at least 75% of the 


mothers who purchased: these products acknowledged that they 


were influenced by their children's requests. 


ea : 
Dr. Joan Gussow, Professor of Nutrition at. Teachers 


College, Columbia University, cites a study which ‘shows the : 


t 


Percentagg = success for children's food requests for 
various types of food: 


Breakfast cereals 88% 


Snack foods ' 52% | “ 
Candy ; 40%: ¥.. 
Soft drinks : ae 38% 130/ 


Other research confirms that »parents frequently yield 
to their children's requests for’ cereals and snack foods. 
For example, Ward and Wackman 131/ report acquiescence 85% 


of the time for cereals, 63% for snack foods, and 42% for 


ay — 


7 : eT : “ , e ; ; “ ; . 
129/ Gene Reilly Group, Inc., Meals and Snacking: The Child and What 


He Eats, The Child, Volume 2, December 1973. 


130/° Gussow, Counternutritional Messages of TV Ads Aimed at euttiaved: 


Journal ef Nutrition Education,’ Spring 1972 at p. 52. r 

131/ Ward and Wackman, Children’ s, Purchase Influence Attempts. and. parental 

Yielding, 9 Journal 'of Serketing Research 316-19 (1972). ’ 
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candy~~all based-on reports by mothers from middle class 
families. The earlier referenced Atkin Study concluded that: 
parents were twice as Likely to comply with children's pur- 
chase requests as to deny them. 132/ ; . ; e 


Esther paterson, when she was consumer geiwiee adviser 


to President Johnson, suggested parents avoid taking. saaee 


small children when they shop for food because of the 
irrational distorting effect of children's demands on buying 
decisions. 133/ Not surprisingly, given the cost and incon- 


venience of arranging for baby sitters, that advice has not 


-been widely followed. An American Broadcasting Company study, 


shows that 65% of all mothers take their small children with 
them to the supermarket, and that 34% take them along every . 
time they shop for food. Over half the mothers told ABC that 
their children actually select items ‘to be bought. 134/ 
4 
(iii) The Positive Relationship Between Children's 


Exposure to Advertising and Purchase Requests 
Made of Parents 


A study by Galst and White measured pre«school children's 


attempts to influence purchases while accompanying their 


en Se 
32 Atkin, supra note 128. 


132/ 
133/ Helitzer and Heyel at 18. 
134/ . 


34/ Id /f 


" -96- , 


‘mothers at the supermarket. The results show that the number 
of requests they made was positively related, to the amount of 
television they watcheg/ Cereals, and gene were the most 7 - 
frequently requested items. 135/ “Another ‘study undertaken by 

Atkin shows a, positive elaktenahie between children's 
exposure to television advertising for cereal and candy and | 
their consumption of those products. 136/ ae ght — 

‘ A third study by the Gene Reilly group 137/ shows that 
85% of regular breakfast cereal consumers and 84% of regular 
candy consumers identified a specific brand as either their 
favorite or the one they usually asked for. When questioned 
about more general information (e. Go's "the kinds of things 

you call snacks"), the children most often (788 of the ime) 
cited such products as sockinn, candy, cake, and ice creah. 

These responses indicate that the eheterey: s concepts of : 


what constituted an "acceptable" anAGh: included those products 


heavily advertised to them. 138/ 


135/ Galst and White, The Unhealthy Persuader: The Reinforcing Value of : 
Television on Children Purchase Influencing Attempts at the Supermarket 
(working paper, Department of Psychology of Schooling, Teachers College, 


Columbia University, April 1976). 

136/ Atkin, The Effects of Television Advertising on Children - A Sur- 
vey of Pre-Adolescents' Response to Television Commercials, Report No. Bex 
: monger State University (June 1975)... ' 


137/ Gene Reilly Group, Inc., "Meals and Snacking: The Child and What 
He Eats", The Child, Vol. 2 (December 1973). : 


138/ NSF Report at 104. . 


mi Yu ee ae = 
v «¢ os % 

se . a 
' ™ % 


* we, 5 : ‘ Toad 


The manufacturers of these products have | acknowledged _ 
that. television advertising positively and significantly . 

‘ influences children' s consumption, 

A memorandum of the Kellogg Company entitled "Ready-To~ 
Eat Cereals: Nutrition and Advertising," submitted to the 
Commission on August 3, 1977,-states (p. 45): 

"Television advertising of ready-to-eat 
cereals to children increases children's 
consumption of these products." 

Broadcasters, of course, are not’ reticent about the 
effectiveness of television in influencing children to demand 
products, including foods» The August 29, 1977, issue of 
Broadcasting magazine’ contained an advertisement headlined 
"KID POWER IS COMING TO BOSTON," which advises prospective 
advertisers that: 

"If you're selling, Charlie's Mom is buying. | 
But you've got to sell Charlie first. His : 
allowance is only 50¢ a week, but his’ buying . 
power is an American phenomenon. He's not ; 
only tight with his Mom, but he has a way 

with his Dad, his Grandma and Aunt Harriet, 

too . « 

"When Charlie sees something he likes, he 


usually gets it. Just ask General Mills 
[or] McDonalds.... 


"Of course, if you want to sell Charlie, 

you have to catch him when he's sitting 
. down. Or at least standing still. And 

»that's not easy. Lucky for you, Charlie's 

into TV. ; 2, ene 


"And, of course, Charlie. won't belwatching . 
alone! You'll also be reaching Jeff and 
Timmy, Chris and Susie, Mark and his: little 
brother: John. . Not to mention Mom when she’s 
serving the cookies. ty 


: «Baal 
“Thats, what. we mean by Kid Powgg iy 


a . ' 
i ee oF an 
(b) Children's Personal Food Purchases : 


" 
. oo 
‘ is 


e oe 
Children seem to be buying more fog 


for themselves now 


than in previous generations. This appe Sits to be related 8 at” 


significant shift in American eating habits ‘yer the last 20. if 
years--a shift to snacking and nibbling Lnstenthog eating at.” 
meals. \ For instance, from 1962 to 1968 U.S. consumption of cake 
as a doasext decreased by 32%, while consumption of cake as a 
snack rose 70%. ‘Snacking on cookies was up 40% and snacking on 
chocolate candy up 46.5% 139/ 

Today children, especially those rm cities, are able to = | 
purchase snack foods in supermarkets, fast-food restaurants, , 
and even in schools. According to a supermarket manager in a ys 
‘large eastern city, a survey in his store. showed that 12% of 
his custdmers were under 12. 140/ Another survey showed that 


low-cost items on which children spend most of their money ; : 


139/ Kids, Food and Television at 51. 


140/ Id. at 37. . . 
$4 gt . ee sé 
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re purchased alone or with a friend--not ‘parents. The same. 
ex showed that the children studied (aged 8-12) spent 3 
about hale of their allowance on snacks--72% of whAGH: were 
PONEXEES These snacks weke’ purchased repeatedly and ° were | 
sometimes substituted for meals. 141/ 

“ 


(c) The Impact of Advertising for Sugared Products 
on Children's Nutritional Attitudés and Beliefs 


a 
X\ 


We have discussed above the evidence that eee is a 
relationship between children's exposure to television 
advertising and (i) their ability to recognize nationally 
advertised brands of sugared products; (ii) their: tendency 
to believe that the heavily sugared products advertised to 
them are the most appropriate gnack foods; and Gy) the 
frequency of children's requests for and purchases of those 
products. | 

These effects, taken together\ wW@th the enormous quantity 
of television advertising for such products, have alarmed a 
number of experts in public HEALER ane nutrition who fear 
that televised food advertising undermines nutrition education... 


. ; 
and biases food preferences toward non-nutritious products\“ 


‘Tai/ aa, 
er 


The Senate Select Committee on Nutrition and. Human oy 
Needs describes the negative, impact of. televised food : . 
advertising on the efforts of parents and teachers to” 

‘a 
instill good nutritional habits in children: 
ain) a world of human ‘beings, progress ts FR, 
bound to be slow, but inStruction in 
sound food choices and eating habits is 
at’ present hardly more than episodic, 

_—- while persuasive commercial forces work 
= unremittingly to encourage unwise eating - 

abits and to nu y sound education. har 
“Some of these.forces promote et supple- p 
5. 


ments, but most promote over-sugared, 


4 : . > you 7 4 ; sd ‘ 
The Council on Food and Nutrition of the American Medical 
ad _ : | 
Association expressed similar sentiments in 1974 when it © 
presented a resolution to Chairman Engman of this Commission, 


‘entitled "Television Advertising to Children." That resolu- 


tion stated that: 


"The nature of the advertising and the 
emphasis on food items of high caloric 
density (mainly from sugar) that, char- 
acterize the commercial promotion on 
children's television programming - 

ost distressing. There clearly is ed 
for more responsible advertising that’ 
helps to keep the concepts of good health 


and good nutrition. At the present time, 
advertising to children is counterproduc- 
tive to the encouragement of sound habits." 


Emphasis added, ) - a 


142/ Senate Select Committee on Nutrition and Human Needs,: 93d Cong., 
2d Sess., National Nutrition Policy Stud Report and Recommendation 
v-9 (1974). (Emphases Added) ae 
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_wedting on’ this same subject of television wo onl! ~ ve 


a ees a oe 


pi F 1 ‘ ; F 
‘ 
e 


‘hood nutrition, Helen D. ‘Ullrich, Executive Director, society : 


- for Nutrition Education, expressed the concern that current 


) high levels of televised advertising of sugared products 
f 


would ‘lead children to consume a ar i aa inagequate ae 


| digts 


he 


~ et it "» * 
"Unfortunately, the nutritional aeibcs 

which is delivered to the child day after 

, day in’ many TV ads promotes a completely |. . 

* unbalanced diet. When almost all the 

choices ‘advertised ‘on programs aimed at — | 
children are pre-sweetened cereals, ° , 

candy and soft drinks with a message a 

‘that these are the only’ foods needed for 


~a ‘good life, it is not difficult to real- 


ize that the result would be a totally ™ 
inadequate diet." 143/ ‘ 
‘The White House Conference on Food, Nutrition and ' 


Health, convened by then President Nixon to assess thé state of 


the nation's nytrition ahd make recommendations for improving 


it, concluded that: . 


, 4dne of the major goals of nutrition 


education is to develop an informed e 
public capable of making wise food 


choices. Howeve when advertisements ' 
of private indua ey are contradictory ; . 
or at cross-purposes with school nutri- : 


tion efforts, nutrition education is 
seriously handicapp a." 1447 
« € pra ; 


\ 


\ 


143/ sti H., A View of Educational Goals of Childhood Nerer eg 


with Particular Sa aiieear. to Television Advertising (Mar. 11, 1976) ¢* 


144/ White Hou Cintarence on Food, Nutrition and Health, Final Report 


163 (1974). 


( hasis added) 4 \ ‘ 
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3s Additional Impacts of Television Advertising. fon 
Children and Their Parents : ‘ wy / 
‘pos 


Bi st iy 
Research demonstrates that parentechiid conflicts fre- 

quently ensue as a gk oe sas of parental refusal of a 
‘child's purchase Fequests. As we have shown above, the 
' requests that lead to these results are. stimulated by tele- | 
vised advertising. Probably for that Seangn many parents 
believe that some sort of regulation of advertising to chil- : 
= is needed. 145/ 


eaieg Berman, M.D., Former president of the American 


+ 


Academy of Child Psychiatry, has stated that: 


"The American Academy off Child Psychiatry, 
as an organization primarily devoted to 
the mental health'needs of all children, 
is deeply ¢oncerned with the exploitation: 
of ‘children, by many advertisers on ‘the 


television media. Many of these adver~ es 
tisements are dizected to the attention Ps 
ofc ren order to brin ressure 

to bear upon the parents to. purchase 

these Bre ucts... ._ .Furthermore, e * 

advertisements ancourage confrontation P 

et 
4 . 4 ; i 

145/ When the FCC opened its docket in 1971 for comments on a proposal 
to ban all advertising on television to children, it got over 100,000 ° 


letters, 90% of them hostile to such advertising. This was the largest 
volume of mail the FCC had macadved to that date on any subject. See, 


NSF _ Report at 134. 


4 } 


tae. and alienation on the part! of children | >a 
pe ig toward their parents and undermine the. a 
4 . arents' chil rearing res onsibiiities. 146/ 
ie eonerie’ added) J 


thi cs “vy 


Frederick C. Green, of the Department of Health, Educa- 


, La : ) . . 
4 
' * * 
* = . : . » 


tion and Welfare's Office of Child Development, has expressed 
a similar view: 


"The child...is put in the position of an 
inexperienced solicitor; and the parent, : 
an experienced though unsolicited buyer. 
When the parent eee the child's re- 
quest for’ an advertised ‘product he may 
feel guilty or resentful at being repeat-— 
edly Placed in the position of having to 


gay "no. "" 147/° 


146/ Quoted in Hearings Before Senate Select Committee on Nutrition e: 
and Human Needs, 93d Cong., lst Sess. (March 6, 1973) (Statement of 


Peggy Charren and Evelyn Sarson). 


147/ Testimony Before the FTC, Hearings on Modern Advertising Practices 
(November 12, 1971). ; 
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Ce Sugar, Tooth Decay, and Other Health Problems _.- ' 
° Le wd : . 
* 
1. The Historical Rise in American Sugar Consumption 


The consumption of sugar at ‘anything like the present 
American level is dn historically new phenomenon. , In 1821, 
Americans ate 10 pounds of sugar’ per capita. 148/ Tn the 
156 years sinte, annual per capita consumption has risen 
almost 13-fold, reaching 126 pounds in 1976, the Laat full 
year for which data are available. 149/ The 1976 “fignre,in 


_ fact, was up by 13% just since 1960, when the corresponding 


| 


figure was 111.2 pounds. 150/ And, the Department of Agri- 
culture's preliminary estimate for 1977 is that annual per 
capita consumption has risen by another 2 pounds since 1976, 


to a new high of 128.1 pounds. ESL/ \ 


ad 


148/ American Medical Ass'n, Coyncil on Foods and Nutrition, Some. 
Nutritional Aspects of Sugar, Candy, and Sweetened Carbonated Beverages, 
20 J. Am. Med. Ass'n 763 (1942). = 


. 1497 U.S. Department of Agriculture, Economic Research Service, Sugar 


and Sweetener Report (Dec. 1977) at 31. 


150/ U.S. Department of Agriculture, Economic Research Service, Sugar 
and Sweetener Report (May 1977) at 31. 


151/ Sugar and Sweetener Report (Dec. 1977) at 31. 


2% : 7 ; 
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About 95 pounds" per capita of the 1976 and 1977 sugar con- 


nampeton, was in the form of sucrose, the kind found in white Or 
brown table sugar. 152/ This works out to about 28 level tea- 


r ion ‘of sucrose per day for every man, WOW child and in- a 


‘fant in the United States. This figure does not take alse ' 
“aS of other forms ofsugat, of which Americans eat almost ‘32 pounds 

per capita per year. According: ‘to Dr. Janes x. BAB s POResaon 

of nutrition at the Harvard School of Dental Madioines 


r 
"If evenly distributed throughout the eta, 

if tion this level of consumption [of sucrose] ° 

/ would provide about 500 calories per day per - 

; ‘Capita or.one *sixth to one fourth of our total ye Te 
caloric needs." 153/ 


| These figures may sound implausible to*anyone who is still 


accustomed to thinking of sugar ‘as a dommodity to be bought in 


rs 
“ l52/ Sucrose is a disaccharide, meaning that it is sotipoued of two mole- 

cules, one of glucose and one of fructose. Glucose and fructose, themselves 
forms of Sugar, are monosaccharides, meaning that they are single golecules. 
Glucose is a principal,component of déxtrose and: corn syrup, andfeiong 

with Sicrose and fructose occurs naturally in significant amounts in fruits 
and hofiey. The use in manufactured foods of 100% fructose is’ rare, be- 
cause Of, its expense, but high-fructose corn syrups (10-50% fructose) are> 
currently enjoying a vogue in food manufacturing. : 


153/ Hearings on Nutrition Education, Part 3, TV Advertising of Food to 
Children, Sen. Select Comm. on Nutrition, 93d Cong., lst Sess. {Mar. 5, 
1973) at 289. (These hearings are cited hereinafter as the "Senate 
“Hearings.") Among adult North Americans, an additional 10 to 20% of the 
caloric intake comes from alcohol. Mayer, A Diet for Living 89-90 (1976), 
citing White House Conference on Food, Nutrition and Health, Final Report 
57 (1969). Further, according to Senate Sele¢t Committee on Nutri- 
tion and Human Needs, "fat and.sug consumption [together] have risen 


to the point where these two dietary elements alone now comprise at 
least 60 percent of the total caloric intake, an increase of 20 percent 


since the early 1900s." Edible TV, Your Child and Food Commercials (1977) 


at v. (Foreword by Sens. McGovern and Percy). 
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bags at the store and added to foods in one's own home. As 
dy nett 
recently as 1920, 65% of the sugar used in this country was sold: 


; a: ) ; 
in that fashion. 154/ But by 1976, only 24% of the sugar con- 
sumed in this country was, sold for home use.’ 155/ By contrast, | 


over 70% of it went into Sabusactured or processed foods and 
i 


.beverages. 156/ Added sugar now aEpests ina wide range of 
foods not edinaniv thought of as badag sweet or sweetened. 
" According to the Washington Post (Dec. 21, 1974): 


"It usually shocks people to find that 
sugar is in canned soups, including 
bullion cubes; in some cheese spreads, 
even refrigerated crescent dinner rolls; 
‘in many luncheon meats such as bologna 
, and pastrami; in canned welsh rarebit; 
“, artifically flavored and colored peanut 
spread, mayonnaise, canned-and most 
Chaat vegetables. 
"The list is virtually endless: seasoned . 
rice mixes, most add-the-main-ingredient he 
packages, stuffing mixes...hamburger,. Y 
sloppy joes and chili.... 


"Checking these packaged foods against 
recipes for the dishes they are made to 
resemble, it is surprising how many of 
the original recipes do not call for 
sugar. Only Americans, for example, put 
sugar in their mayonnaise. Certainly- 
few home cooks would think of adding 
gugar to garlic butter or even welsh 
rarebit." : a? ‘ { 


‘ 


154/ Personal co nication, Fred Gray, Agricultural Economist, U.S. Depart- 
ment of Agricultyfe with Katherine Clancy, Ph.D., FIC consultant on nutrition 
(January 10, 1978). 


4 


155/ Sugar_and Sweetener Report (Dec. 1977) at 26. 
156/ Id. 


Some experts have suggested that sugar consumption among 
anni dy. chiidcen may be rising even faster than among the popula-_ 
tion asa whole. The suggestion is based on the. fact that sugar 
consumption has risen almost 138 since 1960 at the same time 
That consumption of ieee sweeteners (principally saccharin) 
has gone from the sweetening equivalent of 2.5 pounds of sucrose 


‘ 
’] 


per, capita in 1960 to the estimated equivalent of 9 pounds of 


sucrose per capita in 1977. 157/ The inference is that saccharin 


is most popular acre those concerned about their, weight, usually 
adolescents and aaulER, and that if they are shifting their con- 


sumption from sugar, but sugar consumption is still rising, i 


a 
th 


then someone -is taking up the slack, most likely small children a 


for whom obesity is not a FORGRRHSRY SEs 158/ 

The amount of sugar in the" American diet has, for the paint 
several years, exceeded the amount of elour. Dr. Jean Mayer, 
formerly professor of nutrition at the RARVEEG. BEnOSS of Public 
Health and now president of Tufts University, 159/ has called 
this a "sobering statistic...almost incredible" 160/: 


"No nutritionist ,can really enjoy watching 
this mounting proportion of the calories 


157/ Sugar and Swee: Sugar ana Sweetener Report (Dec. 1977) at 31. Compare Sugar and Sweet- 
ener Report (May 1977) at 31. 


158/ See, e.g., the remarks of Dr. Joan Gussow, professor of nutrition, Teachers 


College, e, Columbia University, at the Georgetown University Seminar on Children 
and TV Advertising (Oct. 19, 1977). 


159/ Dr. Mayer wds also the chairman of the Whi se Conference on Food, 
Nutrition and Health (1969), which was convened by President Nixon to examine 
the state of American nutrition and make recommendations for its improvement. 
160/ Senate Hearings at 271. 
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_ in the diet--not necessarily mounting amounts, ae 
‘ because people are tending to eat less, but | 
the proportion represented by sugar is going up \ 
and up. I don't think that any nutritionist 
2 can look at that with equanimity" 161/ 
Dr. Mayer gave a number of reasons for his distress. "[Bly 
far the best established" 162/ of these, he said, is the current 
pandemic level of tooth decay in the United States which is 


causally related to sugar consumption. re 


2. Tooth Decay as a Public Health Problem 
: | ie 
Tooth decay afflicts "almost everyone in the United States... 
mostly before adulthood." 163/ Tooth decay and other dental 


diseases 164/ are such a severe problem that as of 1960-62, 


the last time such a comprehensive survey was made, this country 
‘had "20 million men and women whose only teeth were artificial," 165/ 


in addition to “almost 10 million who had lost all 16 teeth from 


161/ Id. at 273. 


162/ Id. » \ 


163/ Nat'l Caries Program, Dep't of Health, Education and Welfare, Status 
Report at 1 (NIH Pub. No. 73-394, 1972). ; 


164/ Nat'l Inst. of Heqlth, Dep't of Health, E@ucation and Welfare, Preven- » 
tion and Oral Health at 9 (NIH Pub. No. 74-707, 1973). 


165/ Nat'l Center for Health Statistics, Dep't of Health, Education and 


Welfare, Decayed, MisSing and Filled Teeth in Adults, 1960-62, Ser. 11, 
No. 23 at 1 (1967) (Emphasis added). 
( . ' 


jh % : 5 + ‘ ‘ : \! a! i ’ re sje . 
yne jaw or the other." 166/. At that time "more than half" of 
fall American adults hag’ *nore-than--18-decayed,.miasing,.lor] .... . 


who possessed a full complement of 32 teeth, none of which was 


. r 


e e 
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filled teeth; and a quarter had as many as 24 or more.. In 


sharp contrast, it was the exceptional person (about 1 in 160) hit 


either filled or decayed." 167/ According to the National 
Institute of Dental Research: | 


"(w]e spend about $2 billion annually | 
[in 1972 dollars] to yepair the...damage 
[of tooth decay]. Even so, we obviously 
meet only ‘a minor fraction of the need. 
Since caries [tooth decay] is prin- ye 
cipally a disease’ of, young people, re- Ao 
cent experience ofthe U.S. Army, gives \ Sis 
a representative picture of the problem. 
Army surveys indicate that every 100 
inductees require 600 fillings, 112 
extractions, 40 bridges, 21 crowns, 18 
partial dentures, and one full denture. 
To repair completely. the damage caused : 
“by caries nationwide would cost an | i 
estimated $8 billion more annually {in 

1972 dollars] than we now spend." 168/ 


Among American six-year-olds as of 1965, the last time 


such a comprehensive survey was made, about four of every ; 


166/ Id. 


167/ Id. at 3-4. 


168/ Status Report, supra note 163, atl. 


-110- 


RBS ih nate ey tebbte Senin 


5 : = ‘ Dads * : ed 
ne Wr i : “ ‘ aN . fe ; . 
4 . t Big : , f : : ¢ 2 . fe ~ 3 ° re ir _ re ty 
. ; 4 : ’ ee re a: * 4 
? . : iY arte ca é ‘ : A Dew) \ 
! fia Wy ; \ ' 


‘hundred permanent’ teeth had already been attacked by decay, aoe “ 


and among ll-year-olda "about 12 of every hundred teeth were “" sf 
# : eat ‘ 


decayed, missing [or] filled." 169/ A “greater frequency of a4 


“tooth decay... is. ‘typical of~“adolescence and: early: adulthood.” 170/. 


‘Thus, as of 1960-62, "men and women 18-24 years of age averaged 


about 14 al (decayed, missing, or filled] teeth per person. "aif 
It has bean estimated that at any given time there are about ‘ 

a biljion unfilled cavities in American mouths. 172/ According 
to Dr. Abraham Nizel, of the School of Dental Medicine, 

Tufts University: 


“ "It is said that this disease develops so rapidly 
that if all of the_100,000 dentists in the United 
States restored decayed teeth day and night, 365 \ 
days a year, as many new cavities would have form- 
ed at the end of the year as were just restored 
during the previous year." 173/ 


169/ Nat'l Center for Health Statistics, Dep't of Health Education and 


Welfare, Decayed, Missing, and Filled Teeth Among Children, Ser. 11, No. 
106 at 3 (August, 1971). 


170/ Id. 
171/ Id. » : ms 
172/ Nat'l Inst. ofWbental Research, Dental Decay, Pub. Health Serv. Pub. 


No. 1483, Health Info. Ser. No. 134 at 1 (1966). 


173/ Senate Hearings at 277. — ve R 
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\ opr, ~ Nigel. added that tooth decay: 
%. 


"is not a life aiaanoNrity oh eenee, BOE it can be . 
extremely troublesome, incapacitating and expen-.f 


Py sive. It can cause pain, infection, chewing im- 
4, pairment and malnutrition.” 174/ 


Décay of permanent adult teeth is irreversible and pro- 
gressive. The only remedies are to drill out the decay and | 


fill the teeth or, if the decay‘has progressed too far, to ty : 


extract the teeth. Decay of deciduous, or "baby", teeth is 4 
likewise a serious problem. If these are lost too early, the | 
spacing of the permanent teeth will be affected. Also, decay 

of these teeth can affect the permanent teeth that are forming 
within the jaws. And as with the adult teeth, decay of deciduous 
teeth can interfere with the chewing of foods that — essential 
to health, thus contributing to malnutrition. 175/ 

: It is:difficult to determine whether the incidence of 


i tA, 
_ tooth decay has increased or decreased among various elements 


“of the American population because evans cited above were 
dompleted in the 1960s and thus do not assess the effect of | 
subsequent water flouridation, on the one hand, and changing 
eating habits, on the other. But Dr. Basil Bibby, of the 
Eastman Dental Center, Rochester, has recently written that 


"some diverse information indicates that the caries attack 


rate is increasingly active where there is mo flourine in 
we 
1747 Jd. at 276. 


} 
175/ ‘Nat'l Inst. of Dental Research, Research Explores Tooth Decay 
1-2 (196@). 
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. the drinking water," and, that a 1972 finding “of no change \ 


in caries prevalence over 25 years, in spite of the use of 


flourine in dental offices, by prescription, or in denti- 
frickh, .«.can be interpreted as evidence of an incréase in 
the strength‘ of the caries attack." 176/ He says that this soy 


apparently stronger caries attack may be attributable to in- | . 
creased consumption of sugared snack foods, particularly those | 
combining: sugar with flour, such as cakes, cookies and 
Fanhechhhs L77/ ; . 
One reason why it is difficult to get accurate year-by- 
year figures for the incidence of tooth decay is that in any 
given year somewhat less than half of the population visits: 
a dentist. 178/ One might expect that those persons who do 
| not regularly see a dentist would have worse dental problems, 
on the whole, than those who do. But the available data point: 
in ‘the other direction; mangas diséase seems to be an afflic- 
tion of affluence, rather than poverty. According to the 


1960-62 survey reported by the National Center for Health 
’ 


\ : | ED ha 
176/ Bibby, *The‘Cariogenicity of Snack Foods and Confections, 90 J. ‘am. 


Dental Ass'n 121, 122 (1975). (Emphasis added.) 
lii/ 7a. 


178/ See e.g., Decayed, Missing and Filled Teeth in Adults, supra neté 165, 
at 1; Dep't of Health, Education and Welfare, Vital and Health Statistics, 


Selected Dental Findings by Age, Race and Sex: United States 1960-61 
at 6 (1965). 
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| 235 
‘Statistics: x ' 


"(H)igher counts of ‘SMF [decayed, missing or filled) © 
teeth were more frequent among people with greater _ 
‘income or educatio | and. among residents of more | 
; densely inhabited places. In addition, men and © 
fF women living in the’ Northeast had significantly 
high counts, and those! living in the South had 
' significantly low ones." 179/ * \\ 


. o- 


36 The Historical Correlation Between Sugar | 
“Consumption and Tooth Decay 


Like sugar consumption at its present Américan level, 
tooth decay \pt its present American level is an historically. 
new phenomenon. 

According to Prevention and Oral Health (pp. 7-8), 

a volume published in 1973 unde}? the auspices of the National 
‘Institute of Dental Research: 180/ j 
"Abundant epidemiological and experimental evidence 
implicates sugars, especially sucrose, as the major 
_cariogenic [decay-causing] culprit in the modern 
diet. Though human remains fron pre-sucrose cul- _ 
tures show some evidence of dental caries, the pre- _ 
valence was much lower, and the lesions were confined 


Py ay 


_ 


179/  Decayed, Missing and Filled Teeth in Adults, supra note 165,.at 1. 


180/ This volume is the report of a conference sponsored by the John B. 
Fogarty International Center for Advanced Study in the Health Sciences, 
and the National Institute of Dental Research, National Institutes of 
Health (James P. Carlos, D.D.S., editor). 


a 


largely to root surfaces. 180a/ The modern . : * 
high prevalence and severity of caries [tooth decay] .. ; 
. ates from around the middle of the 19th centur . 
BY) td when the consumption of sugar began to rise ra Yaiy." ae 
(Emphasis added.) ; 7 ‘ 


This volume adds that rhe after time" since the mia~" 
19th century: 181/ ; , et Ms 


"the disease. has deinen among a previously caries 

free population as it changed from its traditional ey ¥ 

diet of starchy foods and other vegetables or animal 

flesh to more and more sugar. ‘This cah be observed 

' today in parts of Africa and the Far East. Little 
or no caries is seen in persons hereditarily unable 
to metabolize fructose 182/ and who therefore con- + 
sume starchy foods devoid of sweetstuffs." 


Dr. Abraham Nizel, of the School of Dental Medicine, 
Tufts University, has explained that tooth decay can be seen 


to begin when various theretofore unaffected populations start 


. a 
5 ‘ 


to eat sugar: 


“There have been several surveys showing signi- 
ficantly increased dental caries experience in . :, 
Eskimos and African ‘tribesmen who were originally ‘ ' 


180a/ See e.g., Hardwick, The Incidence and Distribution of Caries Through- ©... 
out the Ages in Relation to the Englishman's Diet, 108 Br. Dent. J. 9 ; fe 
(1960) (some tooth decay found in Pleistocene era hominids); Sedwick; “ 


Observations on Pre-Columbian Indian Skulls Unearthed in New York State. 

23 J. Amer. Dental Ass'n 764 (1963) (over half of skulls examined showed . : 
some tooth decay). But compare the modern American figures cited above.‘ - 
which show, inter alia, that over half of all adult teeth in this country 

‘are decayed, missing, or filled, and that tooth decay aff afflicts such a 


_large proportion of the population that only. one adult in iid has a full set . 
of undecayed teeth. \ ae 


*181/ Id. at 9. 
~~ so cara JS 


182/ Since fructose is one of the components of sucrose, persons who 


cannot metabolize fructose are obliged to ‘avoid sucrose, ‘ 
{ C] 
ave : ‘ * 
‘ , 4 
v 
“LLS= a 
I5Q 


} ar — 
Mk. ng exposed to primitive foods and:dietary practices = 
rn '  <"-., sand’ subsequently changed to modern types of re- #4. vy. 
os z 6% fined foods, particularly sugars. Another example . 4. 
S >.) "Sf-the déntal health penalties of the so-called . a 

yr SS. |... gdvilized diets Was. seen in natives living on an - _ 
P goa -.* | dsland, Tristan de Cunha,. -In' 1938, the diet of ! * i 

mio ss, the natives of this.island consisted of two staples, » =~ | 

veri J a “sos potatoes and fish, but no sugar. Not a single. ae era 
i ae a aD ‘ carioug in any of the | ; “ 
nt: eT ee _,@, young ‘people under the Age of 20 n 196 i , 3 
Nh fel OA. Holloway went back and found thé ey were con- * 
wt “en FP Neo.  suming™an average of .one pound lof sugar per week,-. 

\ per person,: Ww the result -that a comparable—age 


ie tee wel , group showed 50 percent o eir\molars”to be 7 Res: 
: <a we 4 


a ies : car ous e a - | * , 
? - ; : a, : . ff : ‘ ‘ : : oe 
; » * Dr. Nizel added iat: Oo. ee « -_, ‘ “> 


; ' “In Norway duvigg World War II, there was fobd . 
: har rationing which included a reduction in consumption . 
-6f sugar and refined carbohyrates 184/ with a con-' © - .. 
2 current increased consumption of-potatoes,. vegetables, 
Dt «milk and bread,° ' ar a 
ra ' ee Se 


“A progressive decrease in occurrence of caries was 
associated with these forced dietary changes from — . 
4 ». "1942. to 1946. However, the caries incidence began 
; to rise in 1947 and'1948 as the restrictions [on] 7 Fa 
‘ ib eM asweets were lifted." 185/ . “ es 
. dit, ewe pte a ae 8 j 
ee i a ee r a es yok 
phe - 183/ Senate [Hearings at 278, citing Holloway, et al., penta Nets in’ 


, Tristan. da ‘Cunha, 115 Brit. Dent. J. 19 (1963). (Emphasis added }) 

~ 84/ , A refined carbohydrate ‘is one which has been separated from its 
component parts, the separation having decreased the complexity of the 

- substance and removed gther nutrifnts. A common ‘example is white flour. 
; E . f£ “ 


_185/ Senate’ Hearings at 278, ‘citing Toverud, et al., Influence ‘of war 
and .Rostwar Conditions on the Teeth of Norwegian School Children, 39 


fa _ Milbank Mem, Fund Quarterly 489 (1961). ‘Dr. Basil Bibby, Research Associate, 

“ Eastihan.Dental Centery Rochester, has pointed out that although, ih this ‘ 

: study, "caries figures fell pretty much in parallel with sugar consumption, 

* a clear case cannot, be made because...between meal eating was virtually 
eliminated, and, in addition, refined flour was removed from the diet, 
Either “of thesé alone might have reduced the strength of. the caries attack." 
Bibby, The Cariogenicity of Sna@k, Foods and Confections, 90 J, Am. Dental 


‘ ass"n 121, 122 (1975). . 


‘? 


a, 


i 


‘ even undecayed teeth. [8] ftcrose-induced plaque will cause. 


4, How Sugar. Causes Tooth Decay . 


. “There is no serious doubt that the historical relation- | 
ship betieeh rising sugar mage a rising iheidence 
of tooth decay ‘is a causal one. There is e soa exPext con- 
sefsus, that sugar jis cariogeiticr vena ‘is, it causes ‘dental . 


ROrteR, or tooth seis as. aff. does. ‘this s by “donbeubut (tng to 


‘in’ periodontal disease, | 187/ which can cause "the ‘be ss of 


gingivitis in humans.” 88/ According to the’ “American ° 

Dental ‘Association! 5, Bureau of Dental Health pavesttons Q ; 
"Every: time yqu eat sicots, acids are  ¢oeed in y' 
mouth. When the acids become sufficiently ‘conce - 


trated, they attack your teeth." 189/ 


Moreover, according to Dr. william H. =. Chief of 
t 


the Caries Prevention and Neaenech Skea tonal Caries 
ra $ " , 


$ , \ e ¥ ‘ : 4 
‘ ’ 4 ¢ Pa ‘ 


: : 
a * . a 
186/ Council on Dental Health, American Dental Ass'n, Public Message on 
Sugar and Dental Health. This message accordingly endorses "the elimi- 
nation ‘of advertising of sugar grich produéts on chitaeen: s television : 
programs." See Se B. 


187/ saactetetent disease is a disease of ha, ‘tdesues which support the: 
teeth and hold them firm in the jaws. Whe only the gingivae or gums “ 
“aye involved, the condition is called gingivitis. If the underlying 
« bone is involved in the inflammatory process, the condition is known as 


periodontitis." Breveneion and Oral Health, supra note 180 at 9. 
4 3 , 4 = ‘ * 
188/ Id. ceed 
189/ Bureau of Dental, Health Education, American Dental Ass'n, The 
“Chain of Tooth Decay (1974) * : ; 
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“hat attack the teeth. According to Dr. W. i. Bowen "each 


{i.e~, an increase in acidity] on the tooth surface. \ The 
. . ) ‘ : 4a F ¢ 2 


eect ee 


Program, | National institute of Dental Research! National, , 


Inst ftutes of sa ae af 7” og £ a fe 4 
i "Garbohydrates and sugar in particular apparehtly~ 
. can also affect the’ maturation of [tooth] enamel... 
_ It was observéd that the teeth of rats’ exposed to © 


high sugar diets showed delayed maturation and were. 
. therefore: pre bly more susceptible Seba see .190/ 


The chriogenioity of auax seems ‘to be’ last a. “Punetdon : 


of the absolute amount consumed than of the form and manner 


in which it is consumed. The most dangerous pattern is fre- % 


“ s 


quent between-meal snacking on sugar-rich foods, especially @\ 
- those: that Stick to the teeth (e.g., aiscoue candies), are. | _ ~ 
sucked on “for Tong periods of time (e .g. -, hard candies) or 


otherwise remain in the mouth (e.g., pastries, cakes, fookies, 
d other products that combine sugar with flour). 191/ % 
Such snacking leads’ to a sustained buildup, of the acids 


ingestion of, sugar is followed by a rapid fall in pH jvalue~... 
‘ . % * } : 


, Fa > 
~~ “ i} 


* de 


Bowen, Role of Carbokydrates in Dental Caries, American Chemical’ f 
Ss sium Series, No. 15 at 150 (1976).. (Citations omitted, ) 
‘ + i) P % 
191/ While stickiness and chewiness are: thought to contribute to , 
cariogenicity of sugared products, ‘those properties ‘are not essential 
to make them cariogenic. According to Dr.,Nizel, "(sugar sweetened t 
liquids as well as solid sweets will stisuiate the formation and: growth \ 
of sticky dental ' plaque as well as the multiplication of caries-producing en, ~ 
bacterja. A recent controlled experiment with children who consumed 
12 ouncés of soft drink a day for 3 years showed that they suffered in 
certain teeth as/much as 50-150 percent more decay than another group 
who drank. water. | on the whole, the decay rate tended to be higher in 
the soft drink c@nsuming group, compared with the water drinking group." 
Senate Hearings at» 280. _ 
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if ~ bi. Bes k e 
"pH returns to-neutrality over a 20-30 minute periods” 192/ . ) ~ 


Thus’ if sugar is eaten only at meals, the teeth’ will be 
subjected to much lesa exposuye to sugar-produced acid than | 


if the supply of wee -in the mouth: is periodically replen- ne oe a 


ished theough m0 -meal snacking. Dr. M. Truuvert, of the ey 


Faculty of Dentis ry, University of Toronto, has shown in 
graphic form ‘what! mappens to acid production when sugared, 


spacks are eaten. The first diagram ghows thé pattern of 


acid productiog when three daily meals are eaten. without ; nd PT a 
é ae 
snacks: 193/ > o. 
=: "Dig . 
. wee j ’ 


192/ Bowen,- supra note 190, at 152. 


193/ Truuvert, How to Avoid the High Cost of peneas Work, 39 J. Canad. 
Dent. Assn. 779, 780 (Nov. 1973). 
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The second diagram shows, what: happens if “we one threw 
fine: minor BACK) £ .e., a Lifesaver candy: at 10:00 a. m.> 
‘a cookie ‘and a soft. .drink at 310" p. m. and a cup es HOE 


chocolate at bedtime": Fa 


‘ ' © “ 3 ’ s : ~ 4 


Dr. Truuvert says"that with the second eating pattern, 


"the acidity would hardly have a chance to fall enough for : 
‘the enamel to reach the remineralization zone," and that "if 


‘this eating pattern .is followed constantly, the result could 


easily be rampant caries ‘(decay almost out of control)." 194/ 
The: LSRO Report (Dextrose) 233/ makes a similar point 


(p. .14) 2 
> ; 
* \... err 


195/ We shall be referring Ftuniantiy in the following pages. to.the 

LSRQ Report (Dextrose) and the LSRO Report (Sucrose). Thes¢ were | . ee 
commissioned by the Food and Drug Adftinistration and submitted within the 

past two, years by the Life Sciences Research Office (LSRO) of the Federation 

of American Societies for Experimental Biology. The LSRO Reports constitute 
literature searches. as to the health effects (including dental effects) of 
consuming these forms of sugar. These searches were both recent and wide/ 
ranging, as the reports themselves explain. The full titles are Evaluation 

of the Health Aspects of Sucrose as a Food Ingredient (1976) and Evaluation 

of the Health Aspects of Corn Sugar (Dextrose), Corn Syrup and Invert Sugar 


as Food Ingredients (1976). 
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"The most common factors associated with caries 
ms evelopment in a st of. atients w rampant 
; dental caries were a history of Frequent or excessive 
- ‘' eating of sweets during an ween meals, extensive 
, | bacterial BT athe, formation and Lower pH levels fie 
[increased acidity] in plaque than in mucuous 
_ membranes or’ saliva. Studies of eating habits of 
* ’ ‘preschool’ and school children have indicated a 
correlation between the number of caries and the 
number of confections or quantity of sugar consumed | 
‘Between meals, but not eon dental caries experience 
and total sugar consumed." ~ (Citations eRe: 
emphasis ‘added, ) > ' 


The same vepoxt adds (p. 16): 


. “Between-meal eating has been demonstrated to be ~ 
significantly correlated. with frequency and severity 
of caries in both children and adults. Thus protectsan 
is facilitated by limitation of the frequency of 
consumption of sugar and ar aet foods." (Citation’ 
,» omitted. ) Ps ' 


\ Prevention and Oral Health 196/ adds “és 36) that © 


fee ® 
"to give an idea of the results which can be achieved" if 


ia 


between-meal sugar consumption is eliminated: 


"(Ijn the Vipeholm Study epnducted in Sweden, caries 
activity was reduced uprto 90 to 95 percent when the 
frequent intake, of sticky sweets between meals was 

discontinued. In a well-controlled study at Hopewood 


[H]ouse in Australia, chikiren dged 5 to 13 had an 
‘average caries evalence which was about 90 percent 
Tow than the general ulation in the same age 


rovup’ after sugar and other re ed car drates 


were exclu rom their et. These two examples . an? 


.ustrate the effect of a strict sugar-reducing 
regimen in institutional groups, though it would 
. be}/ observed that the figures might not. be valid for, 
er situations." (Emphasis added. ) 


na Os 


» s 
» ‘ ® 
196/ See note 180. * : : 
‘ ‘ { 
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5, The Heavily Sugared Products Promoted to - 
. Children on Television and Tooth. Decay 


| (a) Sugared Snacks — pie | 4 
Thus’ far we ‘have seen that frequent consumption of | 
signted food products bene meals is the dietary pattern best 
calculated to cause tooth decay. Below we shall see ‘that ua 
one does eat between meats, it is signittourtly safer to 
eat alternative fooda, which are readily available. 


The overwhelming message of televised food advertising 


4 


to children is that the best way to satisfy ‘between meal 


* 


hunger is'with something sugary. The sugared snac » sold 


Fl 


‘to children on television include, a wide ener of candies, 


sakeb: cookies, other snacks, sweet drinks (e “Jey Kool-Aid), " 


/ 
\ 


: ‘milk.sweeteners (e e.g., Nestle's Quick) and other products, 


° 
a - 8 a 


Dr. Ira Shannon, Director @f the Oral Physiology Research’ 
Laboratory, veterans Administration Hospital, Houston, Texas, 


has calculated the sucrose content of a number of these 


® 


products: 197/ ) ° 


es a : ae ie 
‘ bs n ’ . 
‘ ¥ ; ‘ { 
oo, . ‘ ' 
197/ -Shannon and, Edmonds, High Sucrose Snacks: Are They Doubly 
Dangerous?, 91 Texas Dental J, 8,9 (August, 1973). 
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. . Candies 
: : ‘ av 

Prdéduct m oh . ' . . $ Sucrose e 
Hershey Bar (plain) tian Ys 46.8... oC 

Hershey Bar (almond) - " 44.3.:-5 " ,*, Z 
‘Hershey Kisses 9 of 4 MBB / “i 
3 Musketeers —_. 3) - $1.2, , - 
Mars .. 40.3. 

Mars Almond PE *. 48.8 

Mounds ~’ : . 21.9 
‘Almond Joy . — ay 0 the, Mew 25.6 

Neétle's Crunch . 47,4 

Nestle's Krackel : 43.6 

Nestle's Almond Bar a ae 48.5: 

Peter Paul Cluster. ; 35.6 ‘i : 
Peanut Butter Bar . 51.3 tt - 
Reese Peanut: Butter Cup ; ae eg 6g tO So rs 

Milk Duds + A —6«90.7 

Mars Sprint ,. weer 

Mr. Goodbar ; a 42.5 ag a 
Baby Ruth ‘ Saeed * : fait 
Butterfinger 33.5. & 
-Planter's Jumbo Block ™ i sede Eat 

Kraft Caramel. 34.6 

Big Time \ 41.2 ‘ 

Hollywood . : a F 4764 wc * 

5th Avenue - 36.6- 

Tootsie Roll ~ 36.1... 

Rally . ’ 36.6 ~* 

Pay Day 2.2 * 

Butternut ‘ 28.3 = 7 
Boston Baked Beans .° * ; , 60, Oe : piss. S. 
Snickers = ee es 

Milky Way - ' 36.5 “ 

‘. Pom Poms. D ai 23.4 - 

' Hollywood Swinger : F % 32.6 e 
Caravelle ; ae 33.2 
Bit-O-Hohey « : 36.2 ere 
Sugar Daddy. _. He 3, : 43,3 ° — . 

Peanut Butter Oompas_ ' : _% 60.9 a “ 

Malted Milk Balls : 44.5 
M&M Chocolate Peanuts / 44.8 

Candy Corn 57.5 
‘Double Coated Peanuts ; 27.2 

Lance's Peanut Bar ~ » 20.0 

‘Lemon Drops. (hard) _ 47.0 
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Product | ; |, & Sucrose | 


, ii * : es ar 
» Gum Drops (soft) meee Bg 41,3 
"4 “orange : ‘ 39.4 
a . " F red P 34.6 ; 
" Ws. go Wit: ie green ; F 39.6 » 
SAE? ae, . white 34.0 
m i % black « , . 38.4 
ae ® . purple j 35.8 
Life Savers - ; : 
Mint~-0-Green ’ 39.7." 
Cryst-O-Mint at, 77.8 
Spear-O-Mint 98.4 
. Pep-O-Mint 98.6 
Stik-O-Pep 72.4 
‘Tropical Fruit. -75.4 
Fancy fruit 75.2 
Butterscotch , . ? 70.8 °° 
Five Flavors — : > Use 
Assort-O-Mint * 77.2 
Wild Cherry on ot : a8: 3 
. Reed's, . ss 
Cinnamon 54.9 
Spearmint . SA A 53.8 
-. Butter Scotch : 47.0 
Root Beer. : 54.7 
Peppermint . - ; 5354 
Cookies ' 
' : ~~ 
Oreo “40.2 
Butter Céokies . 217 
Oatmeal Cookies 2 . 18.8 
’ Yum Yums a 28.5 
Chip-A-Roos 2009 - 
Vanilla Wafers — 32.6 
Zu Zu Ginger Snaps / 29.4 
Lemon Snaps 31.7 ° 
Vanilla Snaps 31.7 
Fig Newton . ye 11.6 
Peanut Butter Cookies 16.4 
-124- 
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Dr. Shannon has calculated the mean sucrose concen- 
tration er the 50 candies he sampled as 38.8%, for the 16 - 
mints sad sampled as 72.2%, and for the 11 cookies e panpted 
as..26, 98. 198/ The _ LSRO | Report (Suozose) says (p. 4) that ere ue 
for all soft. candy sold in the U.S., the weighted mean. sucrose . ro a 
“gondentrat ion is 44.74%, and that for all hard: candy a is Be At 

ts. 98%. eee oF BIE, Tonng ae 

Notwithstanding that Between-meal consumption, a sticky q ; tees 

or chewy texture, and a long retention, time in the mouth e “ ‘ 
add to the cariogenicity. of sugared products, . some: ‘of ‘iia? : ae 
advertising now in question promotes exactly those’ silcibates x is cs 
as especially desirable. Examples are the "Marathon, Bar" and 
"Life Savers" commercials’ reproduced ‘at: pp. 4l-and 37, 
respectively, of the ACT Petition: Marathon hae are promoted 


™ 


on the basis’ that "You’can't eat a Marathon Candy Bar fast...._ 
Tt ‘lasts a good long time...chewy." Life Savers are promoted - 
as being. "made to last." Both are obviously intended for 


between-meal consuffption. Although repeated between-meal 


‘egheumpedon of sugared products | is an especially dangerous 
Practice, that practice too is ‘specifically promoted in. 


if ; 
some advertising. An example is the advertisement for 2 ne F 


198/ Id. at 10, 
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later"). 


Cookies, sake and pastries, which combine Largd amounts: 


of sugar wftiiesiour, are ‘also thought to. be especially eario- 
genic. Dr.: Basil Bibby of the Eastman Dental Catan: Roches- 


‘ter, samiatue that: 


ee ey : a "Although. the strength of the caries attack 
} seems to have increased during. the past half 
“century, there has been no corresponding in-= 
crease in. sucrose consumption. 199/ This : ti 
suggests that some other changes may relate oe 
R more closely to the.caries picture. Since ce 
the greatest change in eating habits in re- ‘ 
mh cent decades has been the increased use of 
manufactured, ready-to-eat snack foods, par~- 
ticiilarly baked goods, it seems logical to 
wt suspect them of being important in caries 
causation. This is particularly true since —— 
the increased variety and/availability of Ete A 
.such foods as:well as other factors have 
~led to an increase in the frequency of eat- 
‘ing, which, of itself, is. conducive to caries. 


"Support for’ the belief that snack food corn- ~. 
a sumption is as important as the amount of 
‘sucrose. used was found in a comparisén of 
snack food and sygar use, in the northeastern 


199/ Emphasis added\ apron consumption of sucrose has remained 
rélativelya stable for the past 50 years (after taking an enormous " 
jump following World War I), consumption of all forms of sugar com- 
bined has increased by almost 15% just since 1960, and sugar consump- 
tion among: small children may have increased even more ‘markedly. 

See text accompany ing notee 157-58 ‘SURES. 


and southern ‘states. ' Persons in the ‘north- 


eastern region, whd have higher caries in- © em Bk 

' eidence eat more. snacks: but use less sugar - . oe 
than persons, in the southern states, who. , . A 
ha less caries," 200/ ‘gets | : a es 
Dr: Bibby adds that: rs ‘. 


"In this corinection,’ ditention should be 
. © directed to foods made of mixgures of flour 
and sugar. Laboratory tests and some animal 
studies indicate that these may be particu- 


: larly destructive to the teeth. Also, this 

" : type of baked-goods snack food is showing the 
grpatest increase in use in this country. 
Further, ,since these items are designed for -: 


between-meal’use, they can be counted on to 
exert their maximum destructive effect on 
the teeth." 201/ 


f ; . : : . 
Ht (b), "Pre-Sweetened" ori "Ready-Sweetened" Cereals , 
\ 
‘ ‘ : 
* | "Pre-sweptened" or “ready-sweetened" cereals constitute 
air a il single category of heavily sugared foods being ah 
i 


’ ig 


200 Bibby, The Cariogenicity of ayes Foods and Confections, 90 J. Am. 
penta Ass'n 121 (1975). m 


201/ Id. at 130. Dr. Bibby eitaw figures which show that from 1963 to 
1968 the use of cakes as desserts declined by 32.8%, while the use of 
cakes as snacks increased by 70%.- Over the same period the°use of 
© cookiés-as desserts declined 42.6%, while the use of cookies as, snacks 
. increased. by 39.9%. Ids at 124. See U. S, Department of Commerce, An 


Economic and Marketing 1 Report on Frozen Desserts (October, 1969). 


tem 


' ie Be z @ vars rte ae 
ofa sampling of these cereals is set forth below. 202/ 


Product ee % Sucrose © % Glucose % Total Sugar. 
Aisha Bite™ “ss - “40.3 0.6 “4069.3 
Sir Grapefellow 40.7. 3.1 A3.8 ; 
Super Sugar Crisp (e 40.7. - 4.5 45.2 
Cocoa Puffs . ro " 43.0% 3.5 |; A6.5 * 
‘Cap'n Crunch 7 43.3 0.8...) 44,1. 
Crunch Berries 43.4 oP ae - 44.45. 
Kaboom. Se _ 43.8: 3.0 46.8.:  » 
Frankenberry. - 44.0 | 2.6 (46.6 2 
Frosted Flakes we . 44.0 — 2.9 46.9 

. Count Chocula 44.2 aut 47.9 
Orange Quangaroos 44.7 0.6 45.3 
Quisp | : 44.9 "0.6 45.3 
Boo Berry R 45.7 2.8 48,5 ' 
Vanilly Crunch...) |: 45.8 . 0.7 & 46.5 
Baron: von Redberry - ‘45.8 1.5 ™ 47.3. 
Cocoa Crispies . 45.9 0.8 46.7 
Trix 46.6 4.1 50.5 
Froot Loops 47.4 0.5. 48.9 
Honeycomb 48.8 2.8 51.6. . 
Pink Panther 49.2 1.3 50.5 
Cinnamon Crunch 50.3, 3.2 53,5 
Truucky Charms , 50.4 7.6 58.0 
Cocoa Pebbles . # 5305 0.6 54.1 
Apple Jacks 55.0 ~~ ~§,5 55.5: " " 
Fruity Pebbles , 55.1 1.1 56.6 
King Vi ‘aman [sic] 58.5 x oe 61.6 
Sugar acks 61.3 2.4 ' 63.7 
Super Sange Crisp — : 68.0 2.8 70.8 


o Y 
‘ 


* S : ‘ Pe 


ne 3 | 
202/  -Shanhon, {Sucrose aie atic in Dry Breakfast Cereals, 18 J# Dent. >» 
for Children 347, 348 (1977) es go hg ae wera 
7 ps 
‘ ;: £ 
my 
‘ 
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& 


« : ’ all my ese) 
the Kellogg Co. has azgued. to: "the “Commission thats — ff Pete oe eS 
' am 


te ’ * and’ protein content,’ The importance of this 


Rica. ee a ey) Sa 
The manufacturers ‘pf these. cereals contend that the re me i. 


tact that “they contain ee eae 2 -- “amounts a ee 


of ‘sugar does” not mean that hey Catige cOOen ony _ Thus, . “ 4. ae 


’ ee PaaS Wie ¥ 
-"sticky®. cohesive’ ‘types: ‘oF foods ‘which get te he 3 ba me wt 
between the’ teeth and} remain there in fissures’ i errs 
vare ‘the cariogenic vty es.” The food ‘that stays ‘ 
, is the “food that, decays... Cereal and milk com- = *s+, 
” ‘binations have a fluid consistency and do not ... ~ Sed 
sn ' stay in'the month for .lang:periods of, time oe ER ae et ag 
after eating, Katz has suggested that, cereals . OP oe Sn 
_ have a buffering effect due::to their mineral 


the neutralization (inactivation) of the. et. 58 r 
acid which causes caries. »Cuszrently 95%.of. te 


Aas ¥, si all ready-to-eat cereafs are consumed with 


- © milk (which also has a buffering potential) — 
->, and is, readily cleared from the mouth.’ — ° 


_ wl >’. ° Therefore, it is not logical to conclude that xara 
eae ‘simply because_ready—to~eat cereals, contain ee eo 


» ° Sugar .they cause dehtal caries. In: fa 


203/ Kellogg CO+y ‘Read to Eat Cereals: Nut tion’ tail ibestiinding? rio ie wet 
27 (Aug. 3, 1977). (Citations omitted; : emphasis added:) Wheri “Kellogg * a ee 


made a aiutiar argument in a two-page advertisement which ‘appeared in: =i s Se hee 
eight major newspaperg on Nov. 15, 1977,.the argument was criticjzed Te ode 
by the American Dentd. ft Wesoelation. Kellogg responded by threatening Pent we ih ae 
to sue the American’Dental Association for defamation of its products: e 


See Washington Post, Dec. 2, 1977 at D-10. For-an extensive, and: 


' generally critical, ‘discussion of the claims made in Kellogg's aAvas 


tisement, see Sugary Cereals: A Taste. of Controversy, - Besiiaton: Post, 
Dec. l, 1977 at E-1. J} ; : 


W 


eg Le ' T 
; $; 
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” . ae a4 
* On the other in a, Dr. lames f. “shaw, professor of , | 6 

«nutrition at the Harvard Sphool of Dental ‘Medicin&, has es a : 
fone animal’ studies which ‘show, according to him, that ee : ' 
(More ig’ very. elear...that the sugar, seakel® a. eae we 


cereals are much more cariogenic [in ani- Kf. 
mals] even when milk is added fifan is the .. 
, case with regard “to the traditional cereals. 


. 


Lae 


ee are Me 


{ : a | : 
wa "(ELt is’ certainly cokrect st-that sacs -[are] a Gt 
'no published data speci cally on‘humans, - aye 
[showing greater cariogen ity. for |sugared” 
; cereais}]. It is very difficult and ‘expensive * 
( to do clinical studies wherk a single food 
a like this is tested, And when I’ speak of 
\ _. Making tests, it is. with animals where we 
ae fed the sugar-coated breakfast ‘cereals as 
+ a specific meal or ‘severg méals during the | 
day. as well-controlled exper ments." 204/.. 


Accérding Yo ‘Dr: Ms H. Bowen, Chief ie the. caries Pre-. 
leg and Research Bie ; National. caries Program, National 
EB escoas of Dental Research, neither the studies that Kellogg 
cites nor Dr.- ‘shaw’ 8 studies deserves fo be given much weight. 


Dr. Bowen believes, that there are methodological deficiencies ° 


- in both sets of studies which prevent them from establishing m4 a * 
the points for: which they have been cited. 205/ r . / , 
‘ ; ’ a ) 7 \ 1 
s/ be gt sf iG pans Be 4% : 


vay Senate “Hearlige 3 ha 283-4. : Py \ : Be =o n ‘ 
., . é 
a ae bo Interview with FTC state, at National Inst. ‘for Dental ‘Research, 
my pppheeced Me ase 31, 1977. a ae 


td ’ 


q ‘ 4 ry \ S 
t Zt ie ¢ | 
; , ¢ f ‘ 
e. « : he -130- oo” 
‘ 5 4 
f » * ’ / © f 
Brice, ais AGS: 


The studies that Kéllogg ‘cites. have been severely: ro \ 
Pha 
epttel sets. Stee one of these studies‘ was published in - . 
the 8 2 of thé American Dental pepocssttens 206/ — | ' akg 
_ Dr. Herschel S,. Horowitz, of the National Institute of | - © 
Dental Research, observed tint eo he gmt ing 
: " 3. J 
"There Aiéiasmadox weaknesses in the etudy" s -_ 
design that. may.lead to niginterpretation, of 
the lca by readers. j 
"A mother [in the study] apparently ordered 
cereal for her entire family, and her family's . » 
‘total preferences were reflected in those 
orders.” Annual quantities of iordered cereals +» - : 
were divided by.the number of family members 
: (excluding children under age one) to esti- 
\ ~ \.mate cereal consumption foreach subject. In ; 
‘\~ other words, the authors ha little notion Pe: ( ; 
of what type or amount of reals'the subjects. ' 
thémselves consumed; they Know merely what, all a: 
sg tae members ordered (and ostensibly consumed) .. Ser re 


yet p. the Nauthors repeate ly refer to the site ; 
jects cereal orders, their consumption of das en. 
Cereals, and whether they ate smal amounts of — 
cereals *With the methods used, t state-. “3 
ments. are not. PEER OS 207/ : *s ds 


, 


* Another comment was that: ge ; a P Bai: 


i oun’ the article to be’ duiveaptdives on any’ ey 
* 2 reasonabte Scientific cae ,epidemiological OUI 
‘aaa a fs. * ee oe 


*y> » 
‘ 


206/ Glass and Fleisch, Diet and Dental baries: Bental Caries and the 


Consumption of Ready-To-Eat CHEBEARy, 88 g: Amer. ental Ass'n 807 sod ia < ; as 


207/ letter from Herschel” S.: _Morowktz, D.D.S., 89 J. Amer. Dental Ass'n : P 
30-31 (1974). ee = 


' * va 4 
. # 
. ce 
- . . 
ye = ‘ 
‘ A ; 
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’ the relative non-cariogenicity of most foods that were in. 


Rly the. study] may have’ pleased the Kellogg Co., 
which,\-incidentally, supplied all the cereal, 
-presum bey free of chétge, my training in 


epidemfo teey and ss. ple common semse caused . 
me to ecoil." 208 


On the éthex® side of the dispute, Dr. Shaw himself has 


admitted that his animal studies have weaknesses OAS prevent: 


a 
them pros being proof that sugared cavanle; whether or not 
eaten with milk, cause tooth decay in human beings. 209/ 


The fact that' we do not understand all the reasons for 


4. 


the human be AI RSET large. amounts 
of added sugar. has to be bornein mind in assessing the . 


arguments of. Kell6gg_ and other cereal 1 manufacturers a : . 
: + 


J 


on this rs: The point is that however logical” Kellogg' 8 
arguments may sound, pies are not backed by “ate samé 
historical assurances that, are available as to these 


* 
“other sa with. which we have, generations. ‘of experience. 


Much of the Kellouy argument that sugared breakfast 
‘cereals are HER car nogenLe rests on the pooper a aes that 
they are eaten only. at breakfast, and o nly with milk. this 


is asserted to distinguish. them from sugared snack foods, - . 
“~. = 
' ad 


; : : 
208/ Letter from Howard J. Seb D.D.S. Id. at 31. 


209/ Letter from Dr. ‘James H. Shaw to Dr. Sanford Miller, Oct. 6, 1976; ae 


eaten between meals, which Kellogg isiiedionbancedas to 


be highly cariogenic. Kellogg, at various times, has as~— 


serted that either 92% 210/ or 94% 211/ of all "pre-sweet- '— 


ened" or "ready-sweetened" cereals.are eaten with milk. : 
There are several reasons to regard nach claims cau- 
tiously. First, the data on which Kellogg bases the claims 
are not publicly available. seoands we do not know how 
Kellogg defines the terms "pre-sweetened" and "ready-.- 


’ 


sweetened". Therefore, we do not know what the category 


is of which 92 or 94% is supposedly eaten with milk. Third, — 


assuming that 92 or 94% of all “prenaweebened”. or "ready- r 
sweetened" cereal is eaten with milk, that figure may 
conceal very substantial differences among particular 
penatie? or among’ particular children. It aden be, for 
example, that some of these! products _are more attractive 
than others, in terms of taste and texture, when eaten ‘ 
without milk. It might also be that younger catais are ' 
more inclined than older ones to.put places of: sugared 
cereal in their mouths and suck on them. Such sucking 


5 


s P 
might account for gelatively little consumption of cereal, 


* \ 4 


\ es 
210/ Kellogg, Breakfast and Nutrition (undated ee 


211/ Kellogg, advertisement, .Washington Post, Nov. 15, 1977 at 
Al2-A13. : : 
~~ 


° 


ww 


cariogenic risk. 212/: 


But these things. cangot he kn wh un~ 


be unknowable even then. aay. 

Certainly Kellogg" s claim that Be be cereals are ‘rarely: 
eaten without milk is contrary to som@ of the anecdotal evae 
dence. Dr. M. Truuvert, of the Faculty of Dentistry, 


University of revadto, has written that: 


. F aor 


"Pre-sweetened cereals can /be placed in 

the same category as dry cpokies. Only ; 
» os ai are thoroughly soggy with 
milk 214/ do they lose some of their 
.ability to stick in the de pits and ; 
fissures abundant ,on young teeth -- and-- ( 
most children prefer them crisp. From 


ry Ye 
Y 


, 212/ See Dr, Truuvert's diagram, and ‘the accompanying discussion at 
motes 193-94 supra. Similarly, Dr. Nizel has said that the "most 
important" factor in tooth decay is "the frequent eating of even . 
‘minute amounts of sugar,confections or sugar sweetened drinks. between 
meals." peas Hearings at 280. (Emphasis added.) 


} 
{ 


. 7 
213/ In other wont: Kellogg may simply be making broad cteiaa on 
the basis of inadequa ata, as it appears to be doing when it claims 
that sugared cereals ha@#e been demonstrated not to be ‘cariogenic in 
human beings. 


g2La/ The claim that a cereal is eaten "with milk" does not, of ; ’ 

course, establish that tle cereal has reached‘this "thoroughly 

soggy" state. In fact, advertising for sugared cereals tends to 

stress their crispness, as opposed to their sogginess. Note the . 

use of the words "crisp" and "crunch" in the names of some of ‘ 

the cereals listed in the text accompanying note .202 supra, and 

the emphasis on crispness in the ca quoted in the text 

accompanying note 219 infra. . r 


. 


e 


daily contact with many Canadian diets (mostly 
in the urban, Toronto area) aqur experience 
has been that children like and eat pre- 
sweetened cereals, both as bréakfast food and 
_ as snacks... Take,” for instance, the relatively 
new Count Chocula (General Mills) which is _in-. 
tended as a cereal but, according to many child- 
ren, quickly becomes soggy in milk, and tastes . 
better as a snack. Let us look.at,the main in-_ . 
gredients: chocolate, marshmallows, sugar, oat» 
flour and corn syrup, 215/ fortified with iron. 
- The dental profession considers this a danger- 


‘ous way of supplying iron, practically the only ? 


worthwhile nutrient in the product. 


"Both General Foods (Post) and Kellogg's pro- , 
duce a  xgerisis of unsweetened enriched cereals,’ 
but their presweetened products, to our know- 
ledge, are also enriched, encouraging parents \ 
to buy... In all these the sugar is incorpo- i - 
rated directly into the cereal and thereby hot, 


* (decay causing) than those not pre-sweetened. 
Sugar sprinkled on plain cereals is a separate 
entity and thereby more easily dissolved." 216/ 
Similarly, Dr. Jean Mayer has said that "according 
to the testimony-of many young mothers, these [cereals] ’ 
ee a8 . 
are often eaten like candy, without milk." -217/ " He has 


also observed that “I think they perhaps might more pro- , 


» <% ‘ 


215/ Corn syrup consists largely of sugar. See note,152 supra. 


perly be called candy." 218/ 


216/ Truuvert, supra note 193, at 780-81. 


217/ Senate Hearings at 260. 


218/ Id. at 259. (Emphasis added.) 


( | | pS 


> 


a. easily dissolved making them more cariogenic . x 


ft 


a x 


‘ 
Some of the advertising for these products, moreover, 


. may be making as btle pitch for the between-meal snack 


® 


market. An example is the advertising for a'cereal called 
"Cookie Crisp." -.Cookie Crisp is promoted by a fantasy 
figure named "Cookie Jarvis." Cookie Jarvis has a magic 
wand that he uses to conjure up the product. He also ate 
participates in such dialogue as the following: 
child: “Cookies for breakfast?" 


' Voice: "Cookies are not for breakfast. ae 
i Oh heavens no. Unless they are my cereal, 
you know. Cookie Crisp is cereal. Crunchy 
through and through. 219/~° And I'm Cookie 
Jarvis to bring it to you,” ~: . 
* * * . . 
Child: "They look like little chocolate - 
chip cookies." e, Sath 2 


Voice: "Cookie Crisp Cereal, that's What 
, 1 they are: Shaped like little cookies from 
: — a cookie jar...[they] taste like sweet 
crunchy codkies. ‘Haroo, Haree." — 


; ‘ 
While this cgmmercial does say that cookies (other than 
Cookie Crisp) “are not for breakfast," it does novting. be 
caution that these "Sweet crunchy" "little cookies from a 
cookie jar" should not be,eaten the way cookies from a cookie 
jar ordinarily are -- as snacks. In -fact, it rather sug- 
gests that they can be. : ea i 


| 


a a ae 


2197 Compare, Dr. Truuvert's observation about "thorough[ ] 
soggliness]." See text accompanying note 216 supra. 
\ ' . 
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theee-dé one other point that. has to be considered in 
determining whether sugared cereals Gan.be put to one side 
as non-cariogenic, as Kellogg and the other manufacturers 
have argued. That point is that a very high proportion of 
~ the calories in these cereals come from sugar. It has been 
' Suggested that sugar tends to produce a quick feeling of 
energy -- which also wears off quickly -- and that children 
who get a high proncstion of their breakfast calories from 
sugar will be the ones who feel hungry in mid-morning, and 
thus be st likely to indulge in a mid-morning snack on 
anotner sugared product. ‘Dr. Michael C. Wolf, “of the’ Dental 
Sekine), Fairleigh Dickinson University, has written that: © 
"If a relatively Suuaetede bebakraat is | 
eaten, a person: will not only reduce his 
frequency of exposure to sugar but will 
'- avoid an initial high blood sugar level  —-_, 
a craving for a mid-morning sua snack, ~ 


..further reducing the frequency of expo- 
sure to sucrose." 220/ 


followed by a. sharp morning tye is avoids oe 


(c) ,The Availability of Relatively Non-Cariogenic 
Alternative. Snacks, Which Are Not Advertised 
to Children on Television 


ye" 
~> 


~ 
es 


220/ Letter from Michael C. Wolf, D.D.S. in 88 J. Am. Dent. Ass'n 1224 
(June, 1974). 
7 \ 


-137- 


ie 


~ 


f 


While between-meal eating itself contributes to.tooth .- 


decay, it can be made PONS IAereo Ly THES AROREEOUS by. the 


substitution of other foods for candies; cookies, cakes, 
‘and pastries. The Bureau of Dental Health Education,: American 


j Dental Association, recommends the following as being rela- 
’ tively safe: ; . a> ee 


"Fruits (fresh and/or packed in water or 
juice [as opposed to syrup]) oranges, 
grapefruits, tangerines, apricots, plums, 
apples, peaches, nectarines, cherries, © 
strawberries, grapes, melons, avocados, . 
pineapples, olives." 


Likewise, the Bureau endorses unsweetened fruit and _- 
vegetable juices as.being comparatively ante in relation eke ¢., 


to "soft drinks with added sugar," and also endorses "pop= 


corn, soda: cyackers, toast, hard rolls, pretzels, potato titan, 
corn chips‘ [and]. pizza" in preference to heavily sugared 
products like "cookies, sweet rolls, pie, cakes {especially 


with. frosting). . . candy, fudge, caramels, honey, sugars and © 


" 2 
syrups 


ay 


In a recent article, Drs. Ira Shannon and E.J. Edmonds 


have written that: - 2 , 7 


"Among suitable snack selections are most 
fresh or frozen fruits, vegetables and 
their juices to which no sugar has been . 
added, and fruits and vegetable which have 
been water packed in processing. In raw 
.form, fibrous. fruits and vegetables can 
‘ act as cleansing agents for removing oral 
' debris. Ghewing them has the added ad- 
at as of stimulating copious salivary - 
flow. With higher flow, salivary biocarbonate 


~ 


4 . ‘ % ; 


bs 


concentration increases, eith consequent 
rises in pH [i.e., decreasing acidity] 
and buffer capacity." 221/ 

While some of thease safer products are advertised to 
adults on television, a are not advertised to children 
at any level that remotely compares with the level of 
advertising. for sugared products. | 

Just as h § do not fully understand all of the oegide 


why nati al foods contribute to human. nuerstson (as we shall 


sh6w below) so}too we do not understand all ae the reasons 


why fresh fruif2 and ‘vegetables are i@n=eariogenia, despite 


their natural(sgar content. We do know, however, ‘that human 


beings have-eaten\these foods since time immemorial, but that 
the present epidemic of tooth decay dates only from the .- 

N 
introduction of large amounts of refined sugar into the diet. 


Drs. Shannon and Edmonds ee that: 


( 


221/ Shannon and Edmonds, Selection of Less Hazardous Between-Meal 
Snacks, 94 Texas Dent. J. 14, 16 (No. 10 October, 1976). Compare 
Research Explores Dental Decay, supra note 175, at 8. ("Poods that 
require thorough chewing are called detergent foods because they are 
forced over the teeth and gums, helping to clean them. Firm, crisp 

raw vegétables or fruits may have this cleansing effect. However, 

they ‘should not be considered as a. substitute for brushing after eating..") 


a 


st ; -139- 


, be 9 y. x 


"Although natural sygars occur in fresh’ 

fruits and.vegetablés in limited amounts, 

they are not fermented by oral bacteria . 

as easily as are the more readily solub-. 
‘lized refined sugars that ‘sweeten many tea 
processed FOOnes! 222/° - 


Other possible reasons. s Why fresh ‘frujte and vegetab es 
are not significantly cariogenic are (a) that the cde 
which occurs naturally in fruits, may be marginally less 
cariogenic than ie es ees in most foods to which sugar 


is added, 223/:-(b)*that these foods may have other substances 


, ae 
222/ Shannon and Edmonds, bel oation of Less Hazardous Between-Meal 
Snacks, supra note 221, at 16. : 


\ 


223/ This is a matter of dispute, or at least uncertainty. -The National 
Institute of Dental Research's Status Report, supra note 163 at 4 states 
that in-experiments with hamsters and rats, "glucose or fructose, or an 
equimolar mixture of the two have induced considerably less caries than 
sucrose... The reductions in caries activity have been. most pronoun ' 
on smooth pia Saber of teeth..." Dr. W.H. Bowen, however, has’ written »< 
‘that: ; 


e Fd , : J 5. 


"Sucrose has probably been blamed as -the main - ma) . 7 


dietary culprit in caries causation simply 

because it is the sugar which is most fre- 

quently ingested. But there is no evidence 

that its substitutioh by glucose or fructose 

would lead to a significant reduction in den- 

tal decay in humans. Results of many experi- 

ments carried [on] in animals ‘clearly indicate 5 
that glucose and fructose can induce signifi- 

cant levels of decay." Bowen, Role of 

Carbohydrates Supra note 190, at 153. 


( 


in them which protect the teeth ‘fr their sugar; 223a/ 
and/or (c) that the smooth juicy texture of most fresh ‘trutts 
carries ches: rapidly through the mouth, 224/ But the explana- 
tion, in whole or in part, may BLES lie elsewhere. 225/° The 


.. ; 
important point is that~no one kpows with certainty. 


223a/ By analogy, whole grains--as opposed to refined flour--appear to 
contain such substances. The National Institute of Dental Research 
reports that ". . . studies have shown that certain South American 
Indians, who live mostly on an unrefined . . . cereal, are particularly 


*free from caries, whereas people using large quantities of white refined 


“wheat flour in their diet have considerable decay. . . . It would thus 
that protective substances in the coats of most grains are removed 
rocesses." U.S. Department of Health, 
Education)and Welfare, National Institutes of Health, Researgh Explores 
Nutrition/ and’ Dental Health (1970) at 5. (Emphasis added. )" 


he serenbten ‘on this score is dried fruits, sugh as raisins and 
Fise, which have a sugar concentration as high as “that of most candies, 
and which have a chewy texture. These are not heavily advertised directly 
children, but raisins have recently been advertised to parents on day- 
ime television with such slogans as "Nature's Candy" and "Give Your 
“Child a Natural Snack." Another possible exception is bananas. See 
‘Shannon and Edmonds, supra note 197, at 16. But see note 191, supra, to 
the effect that even sucrose-sweetened soft drinks, which pass quickly 
through the mouth, are cariogenic, showing that this characteristic is - 
no guarantee against ganiogentel ty). at least in manufactured or fabri- 
cated foods. 
& 
2257 It has been suggested, for example, that "sucrose could be con- 
Sidered a sensitizing agent for teaching other _.Simple sugars to become 
caries-producing far beyond their original capacity" and that a "banana 
when fed to a dental plaque which was originally formed on a sucrose 
-background diet becomes, in a matter of six hours,* three to five times 
more cariogenic than it was originally." -Masters, The Sour Side of 


sfigar,. J. Amer. Soc'y of Preventive Dentistry 23-24, (Jan.-Feb. 1975). 
; eed 


hy 


uy : 


6. Sugar, Nutrition and Malnutrition _ — 
A J 


Dr. Juan Navia, a nutritional‘biochemist who is senior 


dp 


scientist at the Institute of Dental Research, University 
of Alabama at Birmingham, has observed that: . 
"Foods compete for space in the stomachs of 
mankind. Every time a person selects a sugar 
rich food, he does it at the expense of other 
foods, and these other foods are always better 
as a source of vitamins and minerals than the 
sugar that rezlaces them." 226/ 
These other foods are "always better" because sugar 
. contributes calories to the human diet, but is not otherwise 
nutritious. | 227/ This is the point of _the phrase, "empty 
calories". The energy ‘content of a calorie of sugar. is, by 


f definition, exactly the same as the energy, Potent Of a calorie. - 


Vt 
‘af of any other food. = . i 

While children assuredly need calories,, they have no need 
to get. them in a form devoid of other nutrients: ame McCord, 
Chace nam of the Child Developmentay and meme Ly. tions Section 

of the Ameri can Economics Association has ik he matter age? 

. : | ae 

follows: “Ms as a 
‘ “¢ 
sh - 
a : a? 


hie 


226/ Senate Hearings at 297. (Emphasis adaegly) ; 


227! U.S. Dept. Agr., iuteitienal Value of fade: Rome and Pe” ers 
42. at 24 (April 1977). 


aa: 


> 


-142» E 


» < 


‘ 


"At*artime when a body is growing at a more 

‘rapid rate and body structures are developing, 

®' the need for quality food is crucial. There.’ 

. isino room in the diet-for ‘empty calories' - 
--those represented by most sugar-coated and 
snack foods. At this time children need bal- or 
anced diets providing the nutrients needed for — 
growth." 228/ % 


The Life Sciences Research Office (LSRO) of the Federation 


of Anerivan Societies for Experimental Biology has warned, in a. 


report to the Food and Dyng“#dministration, that at the present 
level of sugar senimuipeions? yee pe 
"It is likely that some individuals may, eat. 
enough to exclude adequate amounts of other 
foods that furnish required nutrients." 229/ y: . 


That warning has’ to be read in conjunction with the theory 
that sugar consumption: naly, be ‘proportionately highest and 
rising fastest among children. As: Dr. Jean Mayer has diliervedl 


Ma a particularly when. you consider that a 

. large part of the population eats relatively 
small amounts of sugar, it~means we have a 
lot of children where ‘sugar becomes a gigantic 
oie aldara [of the diet}.." 230/ 


A ) 
228/ Letter to ACT, Feb. 23,,1972. To similar effect, see Arlen, The 


Science of Nutrition 253 (2d ed. 1977). o 


fi 
229/ - LSRO Report (eunpoaes at 13. 4 


230/ Senate Hearings at’ 271. 


With a few fortified exceptions ia. Sis “Hostess Twinkies) 
a, it is not claimed that ‘the sugdred snack foods and candies: aes 3 
, ul “ ee e 

promoted ae hildren on television have any. nutritional value — aie 


/ \ ¢ apart from calories. But claims are pane that. pre-sweetened x 


- ¥ gf 


cereals are naegiey nutritious." -231/\" These claims area ae 


‘ matter of dispute, On the one hand, the manufacturers point 
out that most ,;“if not all, of these cereals have been ‘fortified | 
: -by adding witamine aad minerals. This was not always the ‘case; x 
this drtification was added, for the most part, starting in the” 


° 


early 1970's, fsiiowlng congressional hearings in WHACH. it was 
pointed out that the nutritional, value ‘bf the unfortified’ ceredls 


was essentially nil. 232/ ‘The’ manufacturers, having added, this 


pe ae ; ae 
‘ ig bee fortification, now neatend’ ‘that coffe children are teluctlant to ms 
| ¢ a 2 * a ; . i vo = ¥8 
‘7 ‘ eo ee eT eo 
Pi ; + "i 
‘ 5, “ ; 4 
‘ ‘ ‘ 231/ This phrase was used by the ‘president of the Kellogg Co. in threatening 
. : to. sue the, American Dental Association ° for defamation of these pgoducts. 
. y : . See Hasuange Post, Meeetnes 2, 197k at.D=10, 2» .” * ; 


a) & » th, ' : ‘Kien . 
CB 232/ ‘see Heaxtngs on bey Cereals, Sen. Coinmatiee Conn: , Consumers. Sukcomm. , 
a 91st Cong., 2d Sess. (1970); Choate, ‘The. Sugar Coated Children's Hour, \ . - 
s het The Nation,at 146 (Jan." 31, 1972). There was ‘even,one academic study whose 
Sa ve 1 * reported conclusion. was that, anitals fed the boxes’ in which the cdBeals were! , 
; t Packaged, with milk.and taisins, were. better ripurished than animals fed the ; 


‘cereals alone, without milk or raisins ¢ Id. = 147. sien ON : ey 


. 
eo 


as Pr a ‘ ee ; yd ee ° - ’ all i 
vg a ay ee : ¢: 


4\. ' ay 


“ 


uy 


a4 
4 
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‘minerals...)." 236/ ‘ * 


eat breakfast at all, ‘and that- the sugar in. these cereals is’ a 


‘ negessary attraction in order to get them to. swallow the now- 


"added vitamins ana minerals. .233/ a a 


7 


a 


‘thus, | for* example, , Kellogg in an effort to counter /criticism 


. - 


of these products, has recently publ ished advertisements in 


‘ 


adult print media which argue that "no breakfast is nutritious. 
d \ 


“uitil somebody eats it and that hit’ 8 ‘that sparkle of sugar ’ 
frosting 234/: ‘we add that doea tbe hard work...getting the 
Cerea pout of the bowl and into the” boy, or girl." 235/ 

‘In contrast to the manufacturers’. posititn, yan Mayer 


‘has argued that oe ‘spite of thei being enriched with some 


_vitamins and iron, the total effect [of dicun cereals} is. one 


J 
of inadequate nutrition: (deficient, in particular, in’trace 


- 


. ra ‘ \ 


ma ns 1 ® 
PEEYA Kellogg's data, however, show hat fewer children (5%) than adults 
(9%) skip breakfast, and that fewer consumers of nonrsugared cereals (5%) 
thfn*of sugared cereals (7%) skip breakfast. See “Kellogg, Bréakfast and 
Nutrition (undated pamphlet) ; ‘and the presentation of Dr. Gary Costley,’ 
Kellogg! s Dixector, of Nutrition, befare the Commission on.Nov. 22, 1977. 


234/ See text accompanying note 202. supra for the extent: of bite, * "sparkle 
sugar frosting" as a percentage of othe cereal itself. Ironically, 17 
oF. the cereals listed there axgeed ‘the’mean sucrose concentration’ reported 
by LSRO’ for. soft candy, and nine exceed the mean sucrose concentration for. 
# hard Sandys, See text asnogpanring nate 198 s SUPE. At a. 

4 y yt 


235/ See, e€. or Washington Post, Oct 17, 1977. 
r a ie 


236/ Senate Hearings at 260, | ; ra | 


‘2377 Id. at 262-63 (Emphasis added) . 
-238/ Id! at, 263. ' 


-. 939/.\ Presentation of Dy. Gary Costley, 
. November 22, 19776 Bae 


- ~ 


Fes ‘eo 


_Dr. Mayer added, to this assessment that: \ -' 
\ . ; : : i. oe 
\ “Cereals, some f which are extremely highly \ 
oY rocessed so fhat their intrinsic nutrient 
content is-v low, particularly when com- 7 
X ‘ J . 


ned w sugar, which is the prototype of 


‘empty cahories,' are not a complete food ‘ 
even. if f¢rtified with exght or 10 vitamins." 237/ 


ft 


As an example of what can happen when a child's diet 


is deficient in trace minerals, Dr. Mayer cited cases of zinc , 


» 


deficiency -.in middle EC OR children. The symptoms of 
: ~ x 


this deficiency are Phat growt stops and that sexual maturation 


stops with it. In Dr. Mayer's words: 


"This seems*like an extradordinary occurrence... 

Zinc is a widespread metal in nature and‘ it - 

seems almost impossible that American children 5® 

of well-off families would be\deficient in zinc. 

However, it becomes possible when yousthink of 

children feeding themselves aw cereal, céntaining 

more than 50-percent sugar, enormous amounts of 

soft drinks} enormous amounts of" snacks and, , \ a | 
generally speaking, empty calories." 238/ 


At léast ‘some of the cereals im question have very recentl ye: - 
been fortified with zinc. 239/ ° But it. is*not. known what other 
elements remain to be added. Dr. Walter Mertz, Chairman, 


Nutrition Institute, AgYfcultural Research séeBvice, U.S. 


a* Gi we si 
Department of Agriculture, has recently pointed out thats 
. = ° wae ‘of 


” ry 


.- ‘ 


‘ - 
ae, 


i " 
befone the Commission, &. 


. 


, 


tn 


ee a wee ee 
trace = and of their requirement by man is grossly © 


insufficien} to undgrtake [the] task" of "exact definition 


a 


* 


"(FJ abricated foods. . /all have in common that 
they replace products for which mankind has had 
thousands of years 6f experience. . Some of | 
these products are as good as modern nutri- 
tional science and food technology can make P X 
them, but the question, remains whether the 

are good enough. Regardless of how one. * 
evaluates the present nutritional stdtus of 

people in highly developed societies, it can - 

be stated with fertainty that a continuation’ vad 
of the present trend toward consumption of . . 


more partitioned, refined an abricated food 


. Must lead eventual to the point where the ¥% - |. 
: resi of the diet cannot ‘meet the requirements 
( / ora essential nutrients any more. = / 


Dr. Mertz added that "the present knowledge of essential | 


of human requireménits of all essential nutrients, followed by ° 


measures to assure that the food supply contgins these nutrients 


within the recommended ranges." He said that: . 
¢ Z o » 
> This is convincingly demongtrated by the ex- 
periments of Klaus Schwart@, who raised ex- 
perimental. ani#ggls on chemically pure diets 
containing optimal amounts of all nutrients 
known or suspected to be essential, and pro- 
tected them carefully from all environmental 


240/ - Walter Mertz, M.D., State of Knowledge ‘of Nutrient Data: Trace 
Minerals, wnpublished paper, 1977. (Emphases added.) 


‘ey ; 


a 


contamination. These animals were sick and 
- failed to: grow indicating that there exist 


essential Pecrore or Ae or inor anic, that 
we have not yet recognized, . 


Sugar and Obesity a ee 
a) « 


. ; | | 
“ . - 


~s 
qa se 


« 
‘The’ other side of the malnutrition coin is obesity. cf 
ap individual is eating both “adequate amounts of other foods ~ 
that furnish required nutrients" and a large amount qt Sugar, 


the result «may be excessive aalorie intake and ‘thud obesity. 


Thus the LSRO Report (Sucrose) concludes (p.13) that "over- \ 
Sonaunmtieh of sucrose” probably contributes td obesity. 
‘ ‘ + 
Obesity, is a serious Bteniom among Americans. The" . 


. ae 


National Center for Health Statistics has. recently released a 


E ( 2<report 242/ which shows that the avenage sauLe male in this 


. 


; e 


‘ 
x 


~ 
’ 


241/ Id. (Emphasis added.) Dr. Schwartz' s work is reported in Hoekstra, 
Trace Element Metabolism in Animals-2, University Park Press, Baltimore, 
(1974) at 355. #Trace elements appear to,be related to dental health’ as ‘s 
well as to other aspects of Health. Thus, the National Institute of Dental ’ 
Research's Status Report, supra note 163, at 5-6 states that "one study 
indicates a correlation between low caries’ experience and increased con- 
centrations of boron, lithium, molybdenum, strontium, and vanadium in the~ 
drinking water. Except for flouride, however, available data indicate that 

FEM 80 to 90% of our trace element intake comes from foodstuffs." 

} 

242/ Nat'l Center for Health Stagfistics, Dept. of Healthy eoteetiee and - 
Welfare, Advance Data No. 14 BION: 30,: 1977). ‘. 


¢ 


ca / 


country weighs 20 te 30 pounds more than he should, and four ‘ 


peunss more “than the average adult male did ten years‘ago. The 
- 
average adult fensia, the report shows, weighs 15 te 30 pounds 
ae ; 
more than she should, and a pound more than her counterpart of 


a decade ago. 242a/ The New York =e reports that: 
. "Both sexes measured a fraction of an inch taller 
in the latest survey than in the previous one, 
but Sidney Abraham, chief of nutrition statis- 
‘tics for the center, attributed the additional 
poundage not to increased stature but to putting 
on more fat. The problem, he believes, is the : 
rise of the fast-food industry and the growing { 


popularity of junk food." 243/ 7 


ae 


a 


Obesity is thought to be a sertats aggravating factor 


- 


in the othér (possibly sugar-related) health problems which 
G = ON 


a. we shall discuss beldw.: 243a/ 


‘ . » t 


y ee en ee eK , 
242a/ Compare id. with Society of Actuaries, Buijd and Blood) Pressure 


Study (1959). _ 4 
ptudy . : 


XV . 
243/ New York Times, Dec. 25, 1977 (News of the Week in, beview)- 


243a/ See, e.g., Bray, "The Obese Patient," ‘in volume 9 ‘of Major Problems > ee 
“in Internal Medicine (1976). ; , oe é 


8. Sugar. and Coronary Heart Disease 


tr 
The LSRO Report (Sucrose) states (p. 7) “that ba firm — 


association between/sugar consumption and coronary artery 


* 
disease has not 
ee 


is related to coronary Benes disease. 244/ There is also 


en established." There are, however, sound | 


data on which to base.a conclusion that sucrose 


metabolic evidence, nS: below, relating to the effect 


of sucrose on serum lipid levels. 


a v 


9, Sugar and Serum Lipid Levels 
= 


Increased levels,of cholesterol and/or triglycerides are 
\ : : 
considered risk factors in the development of heart disease. 


Studies of the effect of sugar consumption on these levels 


show that: 


° 


(i) Dietary sucrose producés a small increase 


in serum cholesterol under certain specific conditions. 245/ 


* : . ° 


Under drdinary conditions, this viet sas is moderated by the 


‘ 


(244/ Masironi, R., 42 Bull. World Health Organization 103 (1970) ; Reiser, 
S., Metabolic Effects of Dietary ia ae - A Review. ACS Symposium 
Series: No. 15 (1975). . ® 
(245/ McGandy, R.B., Hegsted, D.M., Myers, M.L., and Sta¥e, F.J., 183. ~ 
Clin. Nutr. cae (1966) . 


s 
- % 


S ’ z 5 e 


oe 
“other elements of the diet, and “it is difficult to tell whether 


the increase is ‘due to sucrose or to he removal of starch and 
fiber from the diet. 246/ 
(ii) The major effect of dietary sucrose on 
blood lipids appears to be an tneveane in serum triglyceride. 247/ 
Sucrose produces a much greater effect in this regard than glu- , 
cose (sucrose padad compos ‘of one molecule of fructose and 
e molecule of Sesser, Vario that fructose is the cul- 


t in increasing lipid levels. The effect in many cases is 


hig as lipid joe Aes to normal:after an gan ) 


ekiod of tima because of an adaptation of enzyme levels. ene 
@ : 
However, there is a segment of the population estimated at 10% 


aA : , 
in Hg 


246/ Reiser, S., Effect of Nutrient Excess in Animals and Man: ‘Carbo-' 
hydrate (in press). 3 


247/ Mann, J. I., Watermeyer, G.S., Manning, E.B., Randles, qe and 


Truswell, A.S.,° 44 Clin., Sci. 601 (1973). 


248/ Antonis, A. fs: aE | Lancet, 3 (1966)./ 


i ae 


‘that can be described as ‘carbohydrate sensitive. In these 


s 


persons a large and permanent increase in blood triglycerides . 


occurs when sucrose contributes 20-25% of their total caloric 


“ Yntake--which -is about the average sucrose contribution in the 


u 


present American diet. 248a/ It is also the case that a large 
percentage of the American population has elevated blood tri- 
glyceride levels. The presumed major reason for this is that 
the level of fat re their diet is so high. In these persons, 
sucrose is not the primary risk factor, but it is nonetheless 
an important one, because sucrose acts shavalneivatis with 
dietary cholesterol and triglyceride tf increase serum lipid 
levels. This is one of the facts that have led the Senate 
Select Committee on Nutrition and Hunan Needs to suggest that 


+ 


people reduce their gonsumption of both fat and sucrose. 249/ 
a s 


. ‘ - « * SeD Qes . . 
248a/ U.S. Department of Agriculture, ESCS, National Food Review (Jan. 
1978) at 15. * :* , 


249/ Senate Select Committee on Nutrition, Dietary Goals for the United 


States 5 (Jan., 1977). (Hereinafter cited as Dietary,.Goals). 


° 7 
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10. Sugar and Hypertension snd ‘ 


’ 


» 


Data from some animal work, and one or/two human studies, 
suggest that sugar might contribute to increasing blood 
pressure ‘levels 249a/ -- but the findings in the human studies 


may also be related to dietary sodium levels. 


\ 
i 


re 


ll. Sugar,%InsulineResponse and Diabetes \ 


There are some findings from human’ research which suggest 
“that eating sucrose produces undesirable met&bolic effedts 
(e.g., an. increase in serum insulin and a decrease in’ glucose 


tolerance). 250/ Tne human experimental research on insulin 


response present} conflicting findings and interacting variables.: 


Epidemiologic data have been published by Dr. Aaron Cohen of 

the University of Tegienien on the incidence of diahetes among 

Yemenite Jews living in Yemen or Igrael. The data suggest that 
increased sucrose consumption was the major dietary factor 

involved in ‘the increased" anERMCHCe of diabetes that Rntaete 

vanapttes: ae Chey moyed From Yemem to Israel. 251/ 

. 249a/ R. Ahrens, in Sweeteners: téaute and uncertainties (Nat'l Academy 

of Sciences, 1975) at 96-99. 

258/ Szanto, S. and Yudkin, J., 45 ae: rad Med. J. 602 (1969) 


251/ The seateanch of diabetes was 0.3% in Yemen, ahd 2.9% amon\ Yemenites 
who had lived in Israel more than 25 years. Cohen, A. a | Teitelbaum 


A. and Saliternik, ‘Re, 21 Metabolism 235 (1975). . i 
j 2 1. L534 She 
- . ‘ * 3 oe enf 
> 14 : 188 \ \ 
‘ Ps \ 
f 4%, * ne ey 


¢ 


dies Experts Who Have: Recommended 
Decreased Sugar Consumption ~ Rie 


.¢ 
é 


_ A number of suche bodies and individuals -havd, concluded 


that sugar should be consumed only in limited mumiemeein 
For example, the. final report from the White. House Con=": 
i 
ference on POC Nutrition and Health (1969) recommended 


(p. 48) that: 
"Candies, confections and beverages | 
containing sucrose should not be ingested 
by children between meals. Foqd manu- 
facturers should limit sucrose ‘in foods 
primarily intended for consumption by : 
children. Education of the consumer on -: 

: this point ‘is essential." 


/ E ; 
Dr. Jean Mayer has written that: 


Ld 


>. . “The best advice I can give about sugar in 
4 ‘any form is: eat less." 252a/ 


ee 4 
The senate Select Committee: on Nytrition and Human Needs, 
n its recently published report advocates ‘a 40% reduction in 


ah 4 
the nation's per capita sugar eonsonption: 253/ The’ report 


expresses concern that sugar may displace complex carbohydrates 


_- aaa : 


252/ This statement was made in Dr. Mayers nationally-syndicated news- 
- paper column on nutrition. See Boston Gl , Nov. 8, 1972. See also 
Mayer, Scale Down Your Sugar, Family Health, April 1975, g@ 24, 


253/ Dietary Goals at 46. 


; ‘ oy 


” 


in the diet without offering: Kautvarene nutritional value, 


cause tooth decay and posatbiy precipitate diabetes in hoe? 


1 ae 4 


who are genetically predisposed. 254/ ‘The report Sigh diate. 
the following bodies as having recommended reduced sugar 
consumption: - S 


"American Health Foundation (1972) 


‘ 


American Heart asociation (1973) 
DHSS Coma Report (Guaae Britian) (1974) 


Royal College of Physicians and British 
Cardiac Society (1975) 


National Heart Foundation~Australia — 


+ oy Academy of Bet enee pyateetis 93) 239/ 
oe 2 
#k3. i Conclusions as to the Non-Dentat-:-- 


| Health Consequences of Sugar, ' 
. Consumption ' 


at 48-51% ’ 
s z e. a vg 
255/ Id. at Appendix A. 


e155 = a Pads Ss 


a 


4 


from dental health effects (which are established), of sugar 
consumption.. that repere-fas\refrained from drawing conclusions» 
except on matters as to- which there is a VireMalhy unanimous ' ..: 
expert consensus. But the lack of such urlanimity as to the 
possible health ettects Just discussed is not the same thing 
as a cece consensus that Sugar can be consumed, in. whatever ar 
quantities an individual may desire, without risk to health. 
: _ Indeed, there @ clear evidence that some Savelana of the 
‘population are at health risk from Acteunbt Lon of moderate 
ko high amounts of sugar. 

Given thé controversy over the non-dental health risks 
et. sugar consumption, a person familiar with the data coujd very 
reasonably conclude that sugar should oa consumed in strictly 
limited quantities, not only. by him ‘or herself, but also by 


-such of his or her children as are "too young to be capable. 


of exerciSing an intelligent judgment" of their own. 


J 


‘ 
_* 


ha 
’ 


“IV. 


THE PRESENT TELEVISED aS ACen PRODUCTS. 
TO CHILDREN, AND THE TELEVIS ADVERTISING OF ANY PRO- 
DUCT TO CHILDREN TOO YOUNG TO UNDERSTAND THE SELGING 
PURPOSE OF, OR OTHERWISE UNDERSTAND OR EVALUATE, THE . 
ADVERTISING VIOLATE THE FEDERAL T E COMMISSZON ACT 
te ae eee a ae ge ag ge ee f 


a 


In the preceding’ section we saw that televised advertis- 


ing, even more than Aphevised programming, appeals to childgen 


ar 6 


ortual iy from the mament they first become aware of the world 


4 


‘ 


around. them, _ and that this advertising has the capacity “to in- 


t 


. 


- 


duce children to take dental. and’ possibly other health risks— 


which théy are incapable of appreciating in such a manner as - 


A 


Ep pERrece themselves." % oe © a ok 


a 


. In baie SERETORS we shalt any. the Federal: Trade Commis- 


sion Act to that advertising. Specifically, we shall. see that 


the 


present televiseg navertising for sugared products to 


children is deceptive within the fechas tet Sections Dp ae 


and 
gir 


‘ing 


15 of the Act, and unfair, within ‘the meaning of Section 


ane we will also BRIBE ESAS that the. televised advertis~ / Ay 


of an ny Boban EO children too young to understand the 


selling purpose of,or aa chars understand or evaluate, the 


f advertising is Anherently béth deceptive and metals within 


~the 


meaning of Section Ss. 


te readiitg both the poem section and the section on 


‘retledies; ait shpwta be borne Min mind that the ‘Commission has 


long vessunteca the ecial disabilities and incapacitiés of | 
5 ss Co 4 4 


ei 


children, and/has accordingly fashioned especially stringent’ 


‘ 


: ; we 
. 
‘ . ee ‘y 
A f \ rl . . t . 
/ f , (ae : u . 
. ( ie e , Wy 


457-_ Rigi OS, 


4 


a : 
: 3 i fe * y is ‘ 

wv” 4 e ; : 
legal standards cabienuiins, to ‘deceptive and ‘unfair aavertis- 


ing for their proteétion. sere are those spandards hore a 


stringent than where advertising addressed to. children threat. sa oh 


ens “testy bergonal health. ‘In fashioning these stringent 


standards, the Commission has: simply reflected a we h-estals 


lished tradition that runs through many ‘ aspects of American 


law,. that’ cpildren ¢ are to be ‘treated ‘differently | rom adults. 
so hat they can be protected from the serious aha lasting 
Soeacuenoua of their own mistakes and from the: designs of 
adults who would commercially exploit the disparity between ~ 
their own experience and sophistication. and oe naivete of 


children. 3 ir : , 
dey . ‘ - 3 ] 


A. . The Present Televised havertinizig of sugared 
J . Products to Children is False, Misleading and 
; Deceptive Within the Meaning of Sections By he. 


} ; and 15 of the FTC Act . be 2 * it 


; a she 
Children are exposed to a steady stream of. televised 


advertising whose purpose and effect are to induce them to _ 


_ consume a wide variety of sugared: PECGMeTs, both at break- 


fast and between Neals. These products entail health risks, 


f 


most especially to dental tleat‘th,. which children are 411- / 


equipped to understand by reason of, their Seek. Ee ‘experience 


and sophistication. And these Readies ate ‘ivartiwed’ by - 
communications “techniques which young children also cannot 


understand. 


es 


Advertising for such sugared products, particularly . eee: 
when taken as a whole, is "false", "misleading", and "decep-* 
tive" within the meaning of Sections 5, 12 and 15 of’ the FTC / 

$ 


ae 2567 This is especially true in light of two eaptorss ot 


girst, the Commission' s traditional treatment of ‘children: as 


j 
nt 


special, mene vulnerable and easily misled class oe 


gency with which the Comm sutan measures’ deceptiv ess in | 43 es 
cases where’ consumers are threatened not ontyrin their pocket- 


books, but in their. persons. 


fg 


Ps : 
Section 5 of the FTC Act, 15 U,8.C. § 45, declares un- 


lawful | "unfair or deceptive acts or Practices in or affect- 
ing commerce." Section 12 of the Abt, 15 U.S.C. § 52, makes ' 


7 


unlawful the disseminatiof# of a "false. advertisement” which 


me 


is intended or "likely/to induce, directly or indirectly, 

the purchase of food," 257/ and declares it-a'violation of 
Section 5a: sect sé on 15, 15 U.S.C.° § 55, defines a false ad- 

_ vertiseme tn 6x purposes of § 12 as one “which is misleading 


in a materi9l respect,” and adds that: ie : { 


15 f.s.c. §§ 45, 52, 55 (1970). 


pmphasis added. The Commission's specific statutory mandate as to 

f" advertising requires it to‘ reject the argument: thade by Dr. Gary : 
Cosfley of the Kellogg Co. that all questions. involving the health risks - 
poged by sugared cereals -- and perhaps other sugared products as well ' 

7 should be left exclusively to the Food and Drug Administration. See 

Dr. Costley's remarks at the Georgetown University Se ron Children 
and Advertising, October 19, 1977. In this cénnection,’ it is also rele- 
vant that the Cofimissioner.of Food and Drugs has said that he "strongly 
support[s] action by the Federal Trade Commission to regulate the adver- 
tising of these [sugared] products directed to children." «Letter, 
Donald Kennedy, Commissioner, of Food and Drugs, ‘to,Chairman Pertschuk, aa 
December 19, 1977 (Appendix A). 2 * 


159- . a 
Pog Pt en! 


eae os af ; 
"(ijn determining whether any advertisement.is ¢ 
misleading, there shall be taken into account 
(among other: things)...the extent to which the 
advertisement fails tg-reveal facts material 
in the light of [itey’ re esentations or mate- 
rial with respect to consequences which may 5 
result from Ahe use of the commodity to-which 
the advertisement relates under the conditions 
prescribed in said advertisements, or under 
‘such conditions as are customary or usual," 


It is wei1-éstablishea that in’ applying. ghawe’ Hactionts: 
actual decep on of a> specific consumer need not be shown. f 
‘The- test is’ whether the advertising in question has a sub- ; 

_ stantial, capacity or tendency to preetre See, e.g. , FTC ie. 
Algoma/Lumber Co. + 291 U.S. 674 81 (1934), FTC _v. Winsted 
Hosiéry Co., 258 U.S. 483, 494 (1922). The aidiatenice of 


ha dapavlty on) tendency nay be inferred by the Commission, 
in the ae eee accumulated administrative knowledge 
and expertise, on the baada of the ‘hatiengad sdvertiaine: 
itself, taking account of the "net impression" which the 
advertising is "Likely" to make. See; e.g., E _F..prew & 

Cos Ve FIC, 235 F. 2d 735 (24 Cir. 1956); Degorter v. FTC, 


/ . 244 F.. 20. 270, 293: (Sth Cir; 1957); - and, as to the “net ime’ 


(pression" test, Charles of the ‘Ritz Dist. Corp. v. FTC, 143 


F. 2d ED 1944); Aronberg v. FTC, 132'F. 2d 
165, 167 (7th Cir. 1542)..' Facog 


Nor is it necessary to establish that the advertising . 


-has a capacity. or. tendency to deceive the general peplilation 


if it is addressed to some more easily misled minority of ‘the 


: Acosta 195 ; 


ge 


og . ee gee cue a 
population. Feil-v. FIC, 285 F. 2d 879, 892, n. 19 (9th Cir. 


1960). Children are the classic. example of such an easily tis 
led minority. "Thus", the Commission, as said, SERB UE ERE oe 
the law in general and undee Saction 3 of: the Federal Trade 
Commission Act ah particular, it has been reéognized that. 
‘minors constitute an especially vulnerable and susceptible 


class requiring special protection from business practices 


te 


that would not be unlawful \if they only involved adults." 
258/ The Commission's precedents provide numerous .examples 


of an especially stringent standard being applied to measure 
. davectiveneis in advertising addressed to children, taking, | 
due account of what the ‘Commission ‘has. called "the [low] 
level df knowledge, sophistication, maturity, and. experience" 
of children. Topper Corp., 79 F.T.C. 681, 686-87 (1971);. 
Mattel, Inc., 79 F.T.C. 667, 671-72 (1971). 259/ 


258/ FTC, Trade Regulation Rule:for the Prevention of Unfair or Decep- 
tive’ Advertising and Labeling of Cigarettes in Relation to the Health 

Hazards of Smoking, and Accompanying Statement of Basis and Purpose of 

Rule, 29 Fed. Reg. 8324, 8358 (July 2, 1964) (Hereinafter cited’ as the 

Cigarette Rule). 


259/, See, e. ., Wilson’ Chem..Co.; Inc., 64 F.T.C. 168 choca) (recruit- 
ment of children through comic book ads to sell salve, without adequate 
disclosure of obligations assumed by mailing in coupon to get, "absolutely 
free" gifts; misleading letters later threatened children with legal 
action if they did not remit sales proceeds for required amount of salve); ~ 
Ideal Toy Co., 64 F.T.C. 297 (1964) (misrepresentation of toy in ads); ° 
Stupell Enterprises, 67 F.T.C. 173 (1965) (ads failed to make plain to 
children that toy could break,: posing danger to eyes); ITT Continental 
‘Baking Co.,, 83 F:T,C.-865 (1973) (representation that "Wonder Bread" 
has yan rane’ property to produce growth in children) . . 


me dg? 
« : ra a 


It is likewise settled that dadeptivensa® reg to. be mea-. 


« 


sured by an especially stringent standard in cases : involving. 

hazards to human health. 260/- The Commission has explained: 
"There are two reasong. for such special treatment. 
First the stakes are so much greater. It-is ane 
thing to permit an occasional borderline misrep-. 


resentation where it, appears that only a few con- 


sumers are likely to be misled and suffer economic . 


loss thereby. It is altogeth@r more serious to 


rmit the misleading of even the few, where those 


of ordinary. products, they are not likely to expect 
and be\prepared to cope with loose advertising 
s in the area of health and safety. .° 


People ve. a right to, and by and large do, expect — 


that advertising will be completely truthful in 
circumstances where the consequence of an untruth,,. 
half-truth or subi ga ce may be “personal injury. 
Because they expect fair dealing in the advertising~ 


of such products, their guard is down." (Emphases 


added.) 261/ 


6 


a 


260/ This is, if anythjng, even truer where the health of -children 

is at stake. See, e. eva.| § Stupell Enterprises, supra (toy posed unrevealed 
threat to eyes); General Foods, Inc., 86 F.T.C. 381 (1975) (ads falsely 
implied to young children that,wild berries and plants aré generally 
edible); Uncle Ben's Inc., 89 F.T.C. 131°(1977) (ad depicting: small child 
cooking on stove without adult supervision falsely implied that this is 
safe, acceptable behavior) ;'Hudson Pharmaceuticals, 89 F.T.C. 82 (1977) 


(use of hero figure to advertise vitamin pills directly to children, not-— 


withstanding children's inability to determine whether they need such 
pills and to understand risks of excessive consumption) ; Philip Morris, 
82 F.T.C. 16, 17 (1973) (advertising of razor blades by distributing 
samples inserted in home-delivered newspapers;. hazard to persons ee 
newspapers, “POxELOULEE HY: young children"). 


— 


261/ Cigarette Rule at 8353-54. ) , i. 
4 / 
. 162- | : 
BL cal 


; ,, who are: misled may, in consequence, be injured in their ~ 
i Sete ae eer te eonsemuence » be injured in their 
’ while consumers: may perhaps EEG a certain amount 


of orhfnary produc distorted advertising in the case 


An adult's rd is lowered by an expectation of “com- 


pletely truthful... fa ‘dealing" where health and mataty are 


Te 


at stake. 262/. But chi ren\already have their: guard down 


to-such an extent: that below the age, of eight a substantial 
: ; 
proper rion are unable to understayid that a television com- 


mercial has a selling purpose, i.e., that is not merely dis- 


interested instruction or they ‘nay he otherwise unablé to 


e 


understand or evaluate the’ asnihewetal, 


‘ 


‘ E 
Finally, ‘the Commission has recognized that -- at least 


‘ where a product is being advertised that poses health re 
and at least where children are exposed to that advertising 
-- the advertising for that product may as a whole be decep- 
tive if its "cumulative effect...has been to estabyish a 

barrier Ls adacake wubids knowledge and Siskatiation of the 


health hazards." 263/ ® j 


_ Section 15 establishes two non-exclusive criteria for 
determining whether advertising is nustending, other than by ; 


explicit misstatements of fact. 


~ 

262/ Thus, the very prevalence of child-directed advertising for sugared 
products lowers the guard of parents who could understandably assume that 
any class of products sod intensively advertised to so vulnerable and un- 
critical an audience must be -essentially safe.: 


263/ Cigarette Rule at 8357. 


as 


! 


} 


‘ P . : 
aty . | 
b- 


| Ky ricst: advertising may be, misleading if it "fails to 


"Hevea tacks... material in Light Sh its representations." 


| Second, it may be ‘idaleading 5 I it "fails to reveal facts... 


ts aes 


. 


material with respect to consequences which may “result” from, 
' the use of the [advertised] commodity. ..under the conditions . 


(prescribed in said advertisement, or under such conditions 

‘as are customary or usual." | 

. j Staff believes that cugrent, advertising of. sugared foods 
directed — children is misleading, atid #hetefore false and 3 


cea under both of these criteria. © 


1. sui vies to Reveal Facts Material b 
\ - in Light of Representations. . : 
| ‘a. The Representations Made 4 


: First, ‘the broad RA AeeS are common to all advertis- 
re 


for sugared foods is that’ ta foods are desirable. Typi- 
1 
cally, the desirability is PUL EE SESE in terms of fun. . Repre-_ 
1 4 
sehtations of fun, however, are ‘not. the: only. way of conveying 


that a “product: is desirable. Dr. William Wells, Helitzer and 
“Heyel, and ‘the N NSF _ Report (See TII-A(1) (b) 1 supra) describe 
ue. ponerse. Dr. Wells. sknnpice include implied magical claims * 
‘which motivate children to demand ‘the ‘product: even though. they 
know the claims are not avteratiy true, and scenes in whjch a © 
character ‘is shown trying to wrest the product away from some-" 


4 


one. /else, thus producing what Dr. Wells calls a "powerful in- 


férence ‘that [the product] must be worth having." Helitzer and 


# 


aaah 


Heyel's. sc atne: include identification of the Product with - 
a supershero, and the NSF pepore! Ss. examples include Amplied 


‘ re ts i 
peer-acceptance appeals. oe ee ‘ 


e/ ° 


Second, the totality ‘of this advertising ‘conveys the 
representation that, eating sugaréd foods is the normal, per- 
vasively accepted thing to doy either at breakfast (sugared: | 
‘een Tal or between ‘meals (sugared snacks). ; Acceptability 
is ikely to be important “to ‘small children, who. ‘learn by. 
imitation and dislike having to feel "different" or "left 
out.". The NSF Report (pp. 104-05) deseribés a study in 
which children, questioned about "the kind of, things you eall 
snacks," gave TESPORSES which: 

"indicate that the children s concept of . 
what constitutes ‘an scgsntab ls snack usually ; 
included those products heavily advertised to 
them,," (Emphasis added.) © ‘ ‘ 
Thus ‘788 of the cha canon responded to the questign' by citing 
"sweets... such .as \ adekden, candy and cake, and ice cream." 
¥ Third, this advertising ‘conveys she: keovasbitation Phat, 
at least at breakfast and between meals; sugared foods are 
fully consistent with good health. The advertising-invari- \ 
ably shows active, healthy patnans enjoying sugared products. 


No suggestion is ever made that using such products might, lead 


to dental or other health problems. 


‘ ‘ 


Fourth, a representation whitch - appears. frequeytly in 
candy advertising is that candy is desirable in proportion, tq 
the amount of time it lasts. in the mouth. 


s ! + ¢ > -165- . : a 


. Fifth, shother common n representation is that éhewiness - 
_ and viscosity are. desirable. qualities: in: ‘candy... ee ee 


~ 


Sixth, a. representation sometimes ‘made “ ‘is that frequent ee ee 

vor repeated snacking | on “sugared products is 0 a desirable oN, Seek 

"pattern of consumption. a el as oe 

; Severith, a representation common to much” of ‘the cereal 

advertising is that products which are "chocolatey" j "marsh 

mallowy" ; OF otherwise senate | are. -- by reason of those charac- 

teristics =- desirable, wtidlepoms. foods for: breakfast. This 

representation wecues,* for oxanble; in phrases like "it's 

the shogotatey part of a good breakfast," which implies ‘that _ 

a shed: breakfast should have a "chocolatey part, * without | 

- which something important is missing. ‘ 7 a rt 3 / 
ie 


é 


1 be. The Unrevealed Facts es : . mF fe 


The unrevealed facts which are material in Light of any 

: of these claims -- even a simple representation of desira- LB r 
ability -+ are: : _ ; : . 7 * ed, 
La That sugared foods are ‘highly cariogenic, * Ph 


6, 


especially + when eaten between meais. gk . tat: 
ad. : ‘That there is a body of ‘responsibie welen= ae 
titie opinion which holds, in the’ words of the, LSRO. Report 
(Sucrose) that the "over-consumption of sucrose ondbably con- 
‘tributes to obesity," and. that there is a scientific contro- 
> versy as to whether heavy sugar consumption, can lead to such — 


ca 
Koos 
‘ 
4 


. 


“4 


s other long-term health _Problens as heart. disease and diabetes: 264/ 


. ui) ~ That, in short, there are ample a ae 
“grounds for concluding, on health grounds, that. the aavectiund 
“sugared. products are bn balance not desirable and that. it- ‘is — 


"best to limit one's sugar consumption, both in terms of the 


anenint eaten and the occasions on which it is eaten., 


Where sugared products are promoted in terms of the 
4 lerigth of time they can be Kept in the mouth, in terms ‘of 
. their chewy or viscous texture, on in terms of the désirabil- 
ity of frequent ‘or vebaatnd annbking; an additional .unreveal- 
ed material fact ig that. such attributes. or patterns of con- . 
‘sumption increase the products’ cariogenicity. 5 | 
The Commission's established policy is not to assume 
that the public- is already aware’ of the health. or BREery 
hazards of advertised products. In Pitastona Tire & Rubber. . 
Co., 81 F.T.C. 398 (1972), atid 481. F. 2d 246 (6th Cir. 1973), 
“the Commission said that "too teh is: at stake" where health 


1s 


and safety are, involved to. permit such an assumption. 81 


ty ee 


F.T.C. at 459. Likewise, in -the Cigarette Rule, the Commis- 
sion said that 265/:". yee 


he 2 : J o 


264/° LSRO Report (Sucrose) at ‘174.° 
265/ ‘Cigarette ‘Rule at 8360 - a . ; : he a's 
Jf oy : : _ ch 


- | 


, tactions for children. )_ ‘ 


t ‘ ° a 


"The Commission cannot rely on the public's. 

vague, unspecific and...merely transiént 

, awareness of advertising falsehoods as an | ar 

a is excuse for not (prpeeeding: agAnne® Pneiia” 
A refusal, ‘a assume’ general awareness of tte ag 

hazards involved here is especially appropriate | ‘because 


he target audience consists of pre-school and grade school 


children. The "vague, unspecific BGs MEESTY transient" 


nature of their awareness of threats +o their health and yata= 


te et eon 
; i 
: . ‘ ‘ 3 "ag 

¥ ; " ; . $ . - . 


ty is well recognized Beene law: (See Section IV-B(2) (b), ee 


infra for a discussion of the'law's brhdiiaens apace pro+.: 


ey 
Specifically with respect to tooth decay, it appears | 


that children do not in fact understand the unrevealed facts 


‘at issue here so as to obviate the need for their disclosure. 


For example, it appears that children as a class are not gen- 
erally aware that between-meal snacking at frequent, intervals 
6r over a'long period of’ time -- as with long=ladtiag-eandy 
bars or hard candies. -- is the patteln of sugar? consumption 
most hazardous to dental health. The NSF Report (p: 105) 
cites a study in which children were asked to evaluate the 


Ww 
nutedeional value of foods eaten at_meals and snac a. The 


» 


"study concluded: 


"[S]weets (notably candy and soft drinks) 
were consistently described as being ‘not - 
so good for you* in the context of meal- 
time foods. However, this evaluative.dis+ 
tinction broke down somewhat for afterschool . 
snacks, in that one out of four of the child- 
ren mentioned sweet foods as ‘especiall 

af ou or healthy.’ ( h aa 


goo orvy y: Emphases added. ) 


~/ 


. Nees, ‘ be 


~ 


It is ironic that these children were most aware that 


~ 


sugar. consumption at meals is "not. so good. for you" ==, -yet: 


SO little aware that sugar consumption: between meals is 


hazardoud that fully a fourth thought_it to a "especially... 


fF 


healthy." 
The Commission has the authority to act against claims 
which mislead even an "appreciable or: measurable segment of 
the public," Feil v. FTC, 285 F. 2d 879, 892 n. 19 (9th Cir. 
1960). And anything even approaching a fourth of the child. 
television audience would surely qualify as an "appreciable 
or measurable segment of the public. "In Benrus Watch Con, | 
64 F.T.C. 1018 (1964), aff'd, 352 F. 2d 313 (8th Cir. 1965) , 
cert. denied 384 Us S. 939 (1966), an advertiser argued that. 
its claim could ee be barred as deceptive because a poll 
showed that 86% of the sobite was not in fact deceived, The 
Comission rejected that defense on the ground that even if 
the poll were accurate "this still leaves 14%...who may be 


— 


deceived, and of course, these are entitled to protection. 


Helbros Watch Company, Inc. v. Federal Trade Commission, 310 
F. 2d 868, 869 (D.C. Cir. 1962)." Benrus Watch Company, 64 
F.T.C. at 1045. . : 


5 ‘ 
2% Failure to Reveal Facts Material 
With Respect to Consequences of Use 


, The second: non-exclusive criterion in Section 15,is 


that advertising may, be deceptive if it fails to reveal facts 


Be iss 


~ ast 
é 2 


Pd 


7 -sonething meant to be eaten as part ofa meal. A clear ex- 


. - @ - 
. * “ ; ‘ > P 
ie 
f ts C s *, 
; : me ce. ot 

, Oo ‘ aN 
material to eordeaenices which may result from the usefof ° . ; 
‘the advertised ie Fae (a) under the "conditions, prescrib- oe 
ea" "tn tHe: advertising, or (b) , iisaneaicis conditions as are x 
“gustomary * or usual. a ts a > ‘ { , 


i a Under Conditions Preacribéd oF Ea 
Pie dyertising isi ow te “ 


There are _two ‘categories of conieved ete now being add. 


tS 


' 


vanned to, children which might | ‘be seeadel ad prescribing 


Teg t 
a a 


"eonaitieria:, for the use hecia sugared products, ria aa 3 . 


The first eakeders ibaa cles emootate. which -engha- 


sive that the. product. is ‘a patwaencnaad: snack," rather than 


v 


. 


anple is. the advertising. for ie Way" candy bars, which | = 6 - 
features a chorus singing: 


, =? "A Milky Way Bar Pe ' pes : ; ' 
'. Wherever you are... , a? Se 
Wherever you're going 
You're never outgrowing 


es Your love for the taste of’a Milky way . : 
‘At work, rest or p ayy i eg ip hes 
ae ao Milky way, Milky Way «," . Pid es : 
| The second category Kee sses uderciats whith empha~ 
‘size the length of time a candy lasts in the mouth, or the V 
‘desirability Of frequent or repeated snacking on the product. 
Clear examples are the advertising for the "Marathon: Bar," 
“emphasizing that “vou can't eat ({it] fast," and for “Nis and © 
‘ Later" ‘candy ("eat some now). save «some for later"). . 
2 . | \ 3 
. an ee 
:% -170- ‘ , a 
’ ts , ® ) 
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. c A ty baal) : a : F ¥ 
¥ Pe sy ‘ 
‘ ) i wi a J i A 1, ‘ 


j . te ' \ SS : 
s ¢ ; ‘ . ‘ : dy 4 z zi j 


Pa ‘ 


mr i] In these ‘two categories, use of th products under the . ta : 
hpepath epee | prescribed" actually ctf their cariogeni- . 
_ city, since |between-méal or frequent, sacking on ‘sugared | 

Products, or long retention an ‘the mouth,; is a more dangers | 2 

ous pattern of! consumption sat cating/the products only at 

meals. “thus ‘in’ these categories, the cariogenicity of the 

products, jand their icreaséd cariggenicity when eaten. be- 
i iat twsencnanlee are TEtEY AN unrevealed facts." - 

7 f | bly Use Under cushonnyy or ‘Usual ) . 

av ti Conditions — : 
The éustonary or usual use of candy “and of sugared pro-. 

ducts sold as snacks is to be consumed between meals. ° As to, 7 
a certain part of the child market, this aisé seems to be a ee 
custonary orsusual use of sugared. cereals. As noted above, 
‘ such use appéars to: account for 6 or 8% of the consumption 

of all sugared cereals” and may account for a‘good deal more | 


‘of the consumption of some such cereals, i. i.e, those whose 


appearance, texture and other qualities make them attractive. ' 


{ ‘ » 
when eaten airectiy from the box. ri 


To the eencne ,that a customary or usual use of any 
sugared product is to be eaten between meals,, material tin 
, . : pabaalen facts are that me eee are more cariogenic « Vs. 
than non-sugared alternatives, that Green achest consumption 
‘of sugared -products increases their carlogenicity, and that 


(% 


< a scientific controversy exists as to the cali (i health — « 


. 


consequences of sugar consumption. 


3. The Deception Inherent in the 
Advertising for Sugared Foods a ‘ 
Takes as a Class : ys re af 
he , eel 


The Asardgate message of the advertising addressed to 


children for sugared products is that their consumption is 


f 
desirable, enjoyable, -healthy, pervasive and, normal, and that 
they are to be preferred to non-sugared alternatives which, | 
not being advertised, are made to, seem anite desirable. 

Dr. Jean Mayer has said of the eokality of food adver- 


tising to which children are exposed that: 
2 I ‘ ; x? 
! "If you placed foods in decreasing order of " 
‘ nutritional usefulness, you would have some- 
thing like this: 


"Group 1: Fruits and vegetables; milk, fish, 
eggs, meat and cheese. 


“Group 2: Bread, potatoes, macaroni products, 
some of the better breakfast cereals, soups.. 


"Group 3: Sugar-coated breakfast cereals, most. 
"snack foods,' cake mixes. “ 


"Group 4: Candy and soft drinks.,.. 


"Tt is fairly obvious to an habitual television 
viewer that national advertising expenditures are 
n reverse order to nutr tional usefu ness ei 


- 
* * , * ’ ’ 


"The reason for this is plain: Foods in group 1 
are not branded and are produced by an enormous’ 

, number of farmers with no advertising resourfes 
(except through local supermarket advertising). 
Foods in group 3 and particularly 4 are produced 
by a few companies with strong brands to inftro- 
duce or protect and with large advertising budgets. 
The structure of the industry, in spite of the un- 

. deniable goodwill and excellent intentions \of many 
industry leaders, dictates the results. a | 
e : ) : : 


,¢ 7172- 
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, “It may be observed that unlike the situation ~ 


in other consumer areas advertising...cannot 
sincrease overall food consumption. This is oe 
Pesuiates by the physiological mechanism of 

e individuals who comprise our population. ~ 


What advertising does is to shift. consumption 
from one category of foods to another; at 
regent all too often from better foods to 
tess nutritious foods.” 266/ i 


In explaining its Cigarette Rule, the Commission ob- 
served, in language highly apposite to.the present situation: 


. "The cumulative effect of at least a decade of 
massive cigarette advertising has been to estab- 
.. lish a barrier to adequate public knowledge and 
“appreciation of the healt azards. Modern mass- 
Sears advertising on [this] scale is & form of 
power in the market place -- power over the buying 
chgices of consumers. [t is a lawful power. But 
just as the possession of lawfully-acquired mar- 
ket or monopoly power in the antitrust sense may 
nevertheless place a firm wnder a special duty # 
of fair. dealing towards its competitors [citing Re 
' cases] an advertiser's possession of great power™, t 
vis-a-vis consumers may place him -under a special 
duty of fair dealing toward them, especially where 
the advertised product is dangerous to life and 
health." 267/ 


In the present case, sugared products are dangerous at | 
least to children's dental health. In addition, heavy sugar 


consumption may be hazardous to other aspects of health aS 


oats 


well, and even to life, if it has a role in causing heart 


disease, as the LSRO Report (Sucrose) gays it "possibly": 
Be EE) ‘ 
may. 268/ ¢ ' i 


Also in the’ present ,case, the relevant audience has 


been inundated, literally over its entire > alec aak aaa en- 


- 


treaties to consume sugared products. As Drs. Mayer 
oe | 


Dh 
266/ Senate Hearings at 260. (Emphases added.) 
267/ Cigarette Rule at 8357. (Emphasis added.) 


268/ Also, of course, to the extent that heavy sugar, consumption contributes 
to obesity, it can aggravate diseases like heart disease and diabetes, 
whether or not it causes them directly. 

=p -173- a 
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| Sa, iy " \ ‘i 

and Navia -269/. point out, to the extent that chiNren consume 
the advertised products, they are unable to consume alternative 
products which would not pose these hazards. Inty ight of the 
unique suggestibility and lack of sophistication which charac- 
terize children, and especially young children, this plethora 
of advertising forms "a barrier to [their] adequate...know- 
lege and appreciation of the health hazards”. ‘This. barrier to 
iiderakandiny makes the advertising, taken as a whole, "misleading 
in a material respect" under Section 15 and thus "false" under 
Section 12 and "deceptive" under Section 5. 


The Commission noted in the Cigarette Rule that: 270/ 


"In the conventional false and misleading advertising 
case, it is not unusual to consider the challenged 
advertisement apart fram the respondent's == and the 
industry's -- total advertising. ... [This] is less 
satisfactory where the cumulative effect of massive 
and long-continued advertising throughout an entire 
industry, in contrast to the effect of a single ad- 
vertisement or particular advertisements, is itself 

a source of substantial and unjustifiable injury to 
the consuming public." 


To be sure, the Commission, in the Cigarette Rule, dis- 
tinguished "candy" and "rich foods" from cigarettes as a ; 
health hazard, on the ground that such foods can arguably be cs 
safely consumed in small amounts or at infrequent intérvals, 
whereas even the slightest sigavetbe eanaunntion is dangerous... 


271/ But this was in 1964, before the most recent great rise 


269/ See text accompanying notes 226-230 supra. ) 


270/ cagexeste Rule at 8357. 


271/ Id. at 8362. 


—_ 


‘\ 


é “y 
in per capita sugar aiutnptt oe in the U.S. Per capita con- 
sumption in 1964 was 113.4 pounds of sugar (plus the sweeten- 
ing equivaldnt in saccharin -and cyglamate of another 4.8 
pounds). 272/ Per capi consumption in 1977 was 128.1 pounds 
of sugar (plus the sweetening equivalent in saccharin of 
another 9 pounds). 273/ As described above, chere iv essen 
to think that per capita sugar consumption among children may 

"hie rising faster, than consumption among the population as a 
whole, and that sugar accounts for an especially high pro- 

portion of the diet among children, to the detriment of theiz 

teeth, their nutrition, and possibly other aspects of their 
health. Further, the Commission did not then have before it 

a factual showing, as it does here, that sugar consumption at 

existing levels was posing a threat to the dental, and possibly 

non-dental, health of children, true as that undoubtedly was 

even in 1964. 

; B. The Present Televised Advertising of Sugared 
m Products to Children is Unfair Within the 
" Meaning of Section 5 of the FTC Act 
In addition to being false, misleading snd Abcevetvs, 

the present televised advertisements to children for sugared 

products also constitute "unfair...acts or practices in or 

affecting ceniteswais 2 and an “unfair method of competition Jn 

or affecting commerce." 


t 


f 
+57 U.S. Dept. Agr., Sugar and Sweetener Report, (Dec. 1977) at 31. 


273/ Id. 
si -175- x a 
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5 
‘ Unfairness in the Section 5 sense is a concept deliber- 


a 


ately left flexible by Congress, and one about which the 


Commission has recognized that it is "difficult to general- . 


ize," without reference to specific factual situations. 274/ 
Judge Learned Hand wrote of Section 5 unfairness: 
"The Commission has wide latitude in such 
matters; its powers are not confined to such 
practices as would be unlawful before it act- 
ed; they are more than procedural; its duty 
in part at any rate is to discover and make 
explicit those unexpressed standards of fair 


dealing which the conscience of the community 
may progressively develop." FTC v. Standard 


Education Socty, 86 F.2d 692, 696 (2d Cir. 
she), Len" on other grounds, 302 U.S. 112 
(L937) 0 

As we shall show, this is only one of a number of 
statements from the courts or from the Commission about the 
breadth and flexibility of the Section 5 unfairness concept. 

In the present situation one method--although by no 
‘means the only one--for measuring unfairness is to look at 
the following three factors: 

rixet, the wndeue naivete age defenselessness of the — 


* 


target audience; 


Second, the purely manipulative--as ‘opposed to informa- 


tive--nature of the advertising; and 
Third, the potential for harm, both in the advertising 


“itself,«and in the products advertised. 


274/ Cigarette Rule at 8348. 
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The more riaive ‘and defenseless the audience, the more 
Manipulative the advertising. and the more potential for 
harm, both in the advertising itself and in the products, 
the greater the justification for a finding of Section 5 
unfairness. The televised advertising of highly sugared 
. foods to children achieves a high level of offensiveness in 
relation to each of these three criteria.: 

This three-part formulation arises specifically out of 
the present set of facts. However, there are two other, pre- 
viously articulated tests: one focuses on disparities in 
knowledge and power between the buyer and seller, and the 
other sets forth the three-factors described by the Commis- 
sion in its Cigarette Rule. These tests are analogous, 
although not identical, to the three factors just enumerat- 
ed. ¥ | « 

A brief review of the law of Section 5 unfairness is 
Seatul in demonstrating the context in which the Commission 
“devetoped: its previqus definitions and tests of unfairness, 
We will then show that the present advertising is clearly 


unfair under those definitions and tests. 


Le The Relevant Legal Framework 


In granting the Commission power to proceed against 


. 


"unfair methods of competition," Congress recognized that: 


"It is impossible to frame definitions which 
embrace all unfair practices. There is no. 
limit to human inventiveness in this field. 
Even if all known unfair practices were spec- 
ifically defined and prohibited, it would be 
at once necessary to begin over again. If 
- Congress were to adopt the method of defini- 
tion, it would undertake an endless task.” 


275/ 


In 1972, the Supreme Court reviewed the Commission's ~ 
power to proceed under the "unfairness" provisions of Sec- 
tion 5 and concluded that: 


"[T]he FTC does not arrogate excessive power to 
itself if, in measuring a practice against the 
elusive but congressionally mandated standard 

of fairness, it, like a court of equity, consid- 
ers public values beyond simply those enshrined 
in the eee or encompassed in the spirit -of 
the antifrust laws. 276/ 


The Court also noted: 


“[La]s we recently unanimously observed: '... it 
is now recognized . ... that the Commission has 
os powers to declare trade practices co a 
FTC v. Brown Shoe Co., 384 U.S. 316, 320-32 

19 


2757 H.R. Rep. No. 1142, 63d Cong., 2d Sess. 18-19 (1914). To the 
same effect, see S.,Rep. No. 597, 63d Cong., 2d Sess. 13 (1914), and 
the discussion of the relevant legislati history in FTC _v. Sperry & 
HutchinsonsCo., 405 U.S. 233, 239-44 (197%). (Hereinafter cited as 
WS: 6 3.) 

-ecage \ 


276/ S & H, 405 U.S. at 244. (Emphasis added). 


277/ Id. at 242. 


Further, the Court said that the case which "sets the stan- 


. ’ e = 
dard by which the range of FTC jurisdiction is to be measur- Py, 


ed today" is FTC v. R. F. Keppel & Bros., Inc., 291 U.S. 304 

(1934). 278/ | : 
Keppel, very much like the present case, involved an s, 

inducement to children:to take else to which ey were 

"too young to be capable of exercising an intelligent judg- 

_ment," 291 Y.S. at 309. The principal difference: is that 

the children in Keppel were induced to take the risks ith 

relatively small amounts of money, whereas here wae git 


involve personal health. Keppel specifically concerned tne 


’ ‘ 4 


ReeReE ang of penny candy by a device which amounted to anb- 
ling. The candy was sold in: if \ 


"'break and take' packs, a form of merchan- 

dising that induced children to buy lesser 

amounts of concededly inferior candy in the 

hope of by luck hitting on bonus packs con- 

taining extra candy and prizes.” 279/ ‘ 


278/ Id. 


279/ This. account of the device is given inS & H, $05 U.S. at 242. 


— 


? f 
The Keppel Court observed (291 U.S. at 309),thaty 


“although [this] method of competition .. . 
induces children, too young to be capable 
of exercising an intelligent judgment of 
the, transaction, to purchase an article. less 
desirable in point of quality or quantity 
than that offered at a comparable price in 
the straight goods package; we may take it 
that it does hot involve any fraud or decep- 


Thus, said the Court, "the decisive question [is] whether 
the practice . . . is one over which the Commission is given 


jurisdiction because it is unfair." Id. The Court answered 


shown to exploit consumers; chi 


that question affirmativelY, noting that "the practice is 
dren, who are unable to 


protect themselves" and that it! would "seem a gross perver- 
sion of the normal maEnang of the word, which is the first 
criterion of skacubowy construction, to hold that the method 
is not 'unfair.'" Id. at 313.1 
Keppel. was. followed in 193"by the Wheeler-Lea Amend- 
sments ‘to the FIC Act 280/, which, inter alia, added the pro- 


vision of Section 5 which forbids “unfair acts or practices," 


The’ Commission has written that: 


280/ 52 Stat. 11l [(1938). 
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"the amendments . . . approved and codified 
the principle of Keppel--that certain mer- - 
chandising practices are forbidden by Section __ 
5. even though they ate neither a nor 
anticompetitive." 281/ 


Thirty years after Keppel,. the Commission undertook a 
systematic review of its precedents involving Section 5 un- 
fairness and concluded that while “it is not possible to 

~ 

give an exact and comprehensive definition of the- unfair 
acts or practices: proseribed by Section 5 as amended, " 282/ 
an "idea of the broad scope of the concept of unfair acts or 
practices may be gathered from a consideration of the market- 
ing methods which the Commission has in the past forbidden 
as unfair but.which involve neither false-advertising nor 
restraint-of-trade principles." 283/ The Commission conclud- 
ed, after reviewing some 40 such unfairness cases, that: 

"No enumeration of examples can define the 

outer limits of the Commission's ‘authority 

to proscribe unfair acts or practices, but 

the examples should help to indicate the 

breadth. and flexibility of the concept of 

unfair acts and practices and to suggest 

the factors that determine whether a par- 

ticular .act or practice should be forbidden 


on this ground. These factors are as fol- 
lows: (1) whether the PRARtACe, without 


<4 


281/ Cigarette Rule at 8354 
Id. 
283/ Id. ° 
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ts, 


necessarily having been previously, considered. 
‘unlawful, offends public policy as it has’ been 
established by statutes, the common law, or 
othe vine~-whethers te other words, it is, with- 
in ‘least the penumbra of some common-law, ~ 
statutory, or other concept of unfairness; (2) 
whether it is immoral, unethical, oppressive, or 
’ unscrupulous; (3) whether it causes substantial 
. injury to consumers (or competitors or other 
* businessmen). If all three ‘factors are present, 
the challenged conduct will surely violate Sec-. 
. tion 5 even if So is no specific precedent 
for proscribing i The wide variety of deci- 
sions interpreting the elusive concept of 
unfairness at least makes clear that a method 
Me | of selling violates Section 5 if it is exploitive 
or inequitable and if, in addition to being mor- 
| ally objectionable it is seriously detrimental | 
i, to consumers or.others. . Beyond this, %..28 oc a 
| ficult to generalize." 284/ 


In S&H, the Supreme Court anerevively cited these 
three criteria, rejecting an argument that the Commission 
had committed itself to the view that "misconduct in respect 
of the third of Mese criteria is not... ‘unfair’ absent 
. . « migconduct as to. the first or second of these criteria." 
+s U.S. at 244- “45, Ne (5+) The Court: drew special attention 


t the words, vat Leage\" which are scored in\the above 


i . “quotation. Id. 


The context in which the Comission set Scieett these | 
three criteria makes ‘plain that unfairness, like. deceptive- 


ness}, is to be judged by an especially ~ Beslnseds standard 
ifn 


284/ Cigarette Rule at 8355. (Emphasis added.) 
* 


yt 


where threats to: the health of childresi are involved. Thus’ 
a practice may be “unfair .. . [as to children] even if it,’ 
is not especially pernicious as to adults" 285/ because 
“everyone knows that very young people have a far less acute 
: aboxeeiatinr of mortality, and danger generally, than adults 
‘4 « « « The analogy of the ‘attractive nuisance’ of tort 
law is... relevant." 286/ ve 

In 1969, the Commission wrote chase: 


“(T]he responsibility of the Commission in 
this respect [Section 5 unfairness] is a 
dynamic one: it is charged not only with 
preventing well-understood, clearly defined, 
unlawful conduct but with utilizing its 
“broad powers of investigation and its ac~- 
cumulated knowledge and experience in the 
field of trade regulation to investigate, 
identify,.and define those practices which 
should be forbidden as unfair because con- 
trary to the public policy declared in the 
Act. The Commission, in short, is expected 
to proceed not only against practices for- 
bidden by the statute or common law, but. also 
against practices not previously considered 
unlawful, and thus -to create a new body of . 
law--a law of unfair trade practices adapted 
‘to the diverse and changing needs of a com- 
plex and evolving competitive’ system." 
All-State Industries, 75 F.T.C. 465, 491 


285/ Id. at 6358. 
286/ Id. at 8359. 
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‘ , eee Similarly, in peneficial corps, 86 F. r. Cc. 119 (1975), 


‘aff'd in pa rt, 542 F.2d 611 Ba Cir. 1976), cert. denied « . 
430 U.S. 983 (1977), the Commission stated that: 


N "[t]here is no doubt at this point that the \ 
ee ; Commission may adapt the substance of Section 
-* 5 to changing forms of commercial unfairness, 

a and is ndt limited to vicariously enforcing ‘ * 


other Jaw. Therefore, in this case, as in ; 
others, those who engage in commercial con- x 
duct which is contrary to a generally recog- 
. nized public value are violating the Federal - 
i) Trade Commission. Act, notwithstanding that: no * 
is other specific ' highs strictures apply." | 
86 F.T.C. at 171. 287/ f 


Interestingly, we’ know ef no case since bia issuance: of 


the Cigarette muse in 1964 (Anetudias the Cigarette Rule ,’ 


aa jitseJf) in Which “the Commission, has demonstrated the wifair- 
ness ea practice by measuring it rigorously against each 
of the Casares Rule's three criteria. There have, however, 
been casts since the Cigarette Rule: in which the Commission 
has detarnined a practice to-be unfair without going through 
/that exercise. Thus, for example “in Pfizer & 


Over Inc. ,»81 


F.q.C.-23 (1972), the Commission, while citing 
Rule's three criteria, made a finding of unfairness without : 
gpecifically addressing ene dpelicsDia ty of any of those 


' criteria to the yas in question. Pfizer thus under- 


~ 


ty “scores. the point ‘maa by the Supreme Court in S_& H, ‘aa 

oh? aout ae ge Se j 4 

peat 4 AV Wate. ae, la er ear | . * 

gy OE Rapes 8 Ree | / i aa a 
2877: Th Spiegel, The., 86 F.T.C. 425 fis7sy,) afe'a, 540 F.2d 287 (7th 

it al Cir. 1976), the Commission extended the congept t of | Sect, on 5 unfairness 


. even to conduct. whith. conforme a to applicable ‘state Pil 


* 
o¥ bh 


thg ommission has not vanereehe 4 iteelf to | he Proposition 


that 2 three aviterta need be met thn order to support « a 


audience. Such disparities, of course, could hardly b 


“Greater than they are in the sityation at issue here. 


‘ 
finding of unfairness. 405 U.S. at 245, n.5. 


Pfizer is also important because it confirms that the 


Commission will: pay particular attention to disparities of 


knowledge and resources between .an advertiser and its target 
( i Cele 


Pfizer, the Commission held that it is unfair under segt on 
5 for an ‘Sdvertines to make affirmative claims about e, 
performance of its product for which it hag no/reasonable {| 


f ag ms) 


basis--even though the claims might ultimately prove to be’! 


true. Whe Commission's explanation, 81 F.1T.C. at 62, was 


» ‘ 
that "given the imbalance of knowledge and resources between 


a business, enterprise and each of its customers," it is‘un- 
fair for the enterprise “to impose on its customers ithe burden 


of finding out whether a performance claim is \gs or not. 
*_ 


Pfizer did not involve, as the present! situation does, the 
possibility that customers might discover belatedly that ad- 
* 


vertised products could actually harm their health. 
4 ? . . : « 
The present situation involves unfairness arising from 


P \: : 
the disparity of knowledge and resources between the 


authors of the present highly sophisticated and well- 
financed "hard sell" for sugared products, and children ry 
{ ‘ , ‘ rea 
? j d : ' » 
$ ‘ ‘ . , 3 . ~~ 


¢ 


( } 5 
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7 s the Commissioner of Food. and Drugs has pointed out, are 
ie to be "@nable to appreciate the long-term risks" 
of consuming the advertised products. 

All-state tiduaeriee, is another post-Cigarette Rule 
Section 5 unfairness case in which the Conndanton laid parti- 
cular emphasis on disparities of knowledge. and eesouveen: 
without specifically measuring the challenged practice 
against each of the Cigarette Rule's criteria. All-State . | . 
involved a seller's routine practice, not disclosed to buy- | 
ers, of assigning to a third party "the debt contracted by. 
the buyer in making a credit purchase." ie F.T.C. at 480. i 
The Canniaaion noted that "when 'a seller knows, but the:buyer 
does not know [of this practice] the buyer may. be entering 
into a trangactidn quite different in its GRAS RE ERS PELE 
from the one ‘buyer imagines he is entering. si 75 F.T.C. at 
492. In the present situation, of course; highly knowledge-~- 


able sellers are leading children who have very little knowl- 
. d 


* ud ; 
edge into transactions which "may .. . be quite different" . 
\ in long-term results’ from what the children imagine, and i= 


\ | * 
i Oe j 
‘ which may, ‘indeed, exact a price in personal health. 


Finally, the concept of sti unfairness has recent- 


ly been invoked in several cases which specifically involved 


televised advertising to children. The cases which are most 


‘ ¥ 
squarely analogous to the present one involved the televised 


savertising to children of vitamins. 288/ In those cases, . 
staff advised the. Commission in an extensive memorandum ‘289/ 
that such advertising was both unfair and deceptive. How- — ' Le 
ever, before the recommended” conniaints were voted on; the | 
prospective respondents "voluntarily" ceased to advertise 
their vitamins to predominantly child audiences. 290/. 
Thereafter, the National kenociackan of Broadcasters 
Code was amended so that it specifically prohibited direct 


televised advertising of vitamins to children. 291/ On 


y 
- 
“De 
m + 


a a eee : \ 

288/ File Nos. 722-3047 (Hoffman-LaRoche, Inc., et. al.); 722-3048 
(Bristol-Myers’Co., et. al.); and 722-3049 (Miles Laboratories, Inc., ' 
¢ et.al.); and Hudson Pharmaceutical Corp., 89 F.T.C. 82 (1977). 


289/ Memorandum to the Commission, Subject: Television Vitamin Adver- 
tising Addressed to Children (Feb. 22, 1972). 
*~ , « 

290/ The account given by Gerald Thain, who was then the Director of 
the Commission's Division of National Advertising, is that: 


"[p]rior to the FTC's determination whether the proposed 
complaints should issue, the staff's position became 
known. [See N.Y. Times, July 21, 1972, at 63, col. 4] 
Thereafter, the three companies involved ‘voluntarily' 
removed all advertising of children's vitamins from those 
time periods in which rating services indicated that 
children formed the majority audience. The FTC [there- 


after] rejected \the proposed complaints by a 3-2 vote." ~~ 
Thain, Suffer the Hucksters to Come Unto the Little 
Children? 56 B.U.L. Rev. 651, 662 (1977). ' 
291/ Advertising Age, July 21, 1975, at 54. 
‘ ’ 
o 
/ 
rn ‘ 
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Sanuacy 13, 1977, the  aiasics issued a consent order 

against Hudson Pharmaceutical Co. prohibiting the advertis- i 

‘ing of any vitamin supplement designed primarily for use by ye ae, 
. children where such advertising was directed to children. 292/ . 


The complaint approved by the Commission made an observation . 


that applié@s equally to the ability ‘of ildren to under~ 


aan" 
= 


stand the health issues: involved here, namely that they 
were unable to reach informed judgments about the advisabil- 
ity of consuming vitamins in general or the; advertised, 


\ 


brand in particular. 293/ 


4 In ITT Continental Baking Co., 83 F.T.{ 865 (1973), 
the Commission approved a complaint which charged that it 


was both deceptive and unfair to address televised \adver- * 
tising to children which implied that Wonder Bread had mag- 
ical growth-inducing bvonextieds In deciding the case,} the ‘ 
Commission did not reach the unfairness issue, because it 
found that the advertising was deceptive. Chairman an 
however, would have reached the witaicneun issue, and wowpld 
‘have held that the advertising was both deceptive and un- 
fair. 83 FeT.C. at 941-42, 
| There have also been recent coweae orders in two cases - 
involving allegedly unfair television commercials addressed 


I 


y ey eee / ‘ e 
292/ 89 F.T.C. 82 (1977)% { 5 


’ f 293/ Id. at 86. 


“ 


to children, General Foods Corp., 86 F.T.C. 831 (1975) 


(commercials implied that wild plants are generally edible) ; 
Uncle Ben's, Inc., 89 F.T.C. 131 (1977) ,(commercials implied 


that children may safely use a hot stove ichouy, sepeeyisaan)'s 


Pe: 2», “The Unfairness of the Present Advertising 
| ‘Under ‘the Test\Set Forth in the ‘Cigarette 
Rule 


ae ‘ 
Thus far, we ha seen thaty the Commission" S powers in 

applying the senig? ens 5 unfairness in particular~ 

cases are broad; flexible, and analogous to those of "a° | ~ 

court of equity." S&H, supra, 405 U.S. at 244. We have 


also seen that there are ‘at“least three different, albeit 


overlapping, tests for determining unfairness an, the present 
situation: ; | 

First, the test which we have proposed which is-based . 
specifically on the present acts, rather than on prior 
formulations; ; 

Second, the test suggested by the Pfizer and All-State 
cases, which focuses on the exploitation of Sigparitias in 
knowledge and power between buyer and seller; and 

Third, the! three-part test which the Commission set 
forth in the Cigarette Rule. , 


The most elaborate of ese is the test set forth in 


the Cigarette Rule, which lgoks to such matters as (1) , 


whether a ‘challenged practice "offend[s] public policy," be 
(2) whether it is “immoral, unethical, oppressive or un- 
scrupulous, and (3) whether it can cause "substantial injury." 
{ In the following pages we shall apply the Cigarette Rule's 
t 


ree criteria to the present facts. This analysis will demonstrate 
that the televised adver teeing of augaved an to children 
violates not only the three criteria but also the test 
we propose and the test suggested by Pfizer and All-State. 

For ease of exposition, we shall start with the sub- 
stantial injury criterion before discussing the other. ’ 
two. 

a. + Substantial Injury 
is To Children Themselves 

As Dr. Jean Mayer has sbaseved: “advertising cannot 
increase whanats food consumption. 294/ Instead, it attempts, 
to shift consumption toward advertised branded products, 
and, by necessary iyettestion, away from unadvertised, non- 
branded products. The advertising in question here attempts 
to persuade cnitaeen to consume sugared products + both, at 
breakfast and between meals. Where this advertising 

\- 

2947 See text accompaning note 266 supra. 
és 


succeeds, children are being Gnduced to take rashes | with 
their health, both dental and non-dental, 2954 

By and large children are not equipped, when they take 
these risks, to make an intelligent assessment of either the 
stakes or the odds. See Keppel, 291 U.S. at 309. The 
younger the children, the less capable they will be in this 
respect, It will be a rare and precocious young child who, .,, 
wanting a candy bar in mid-afternoon, is able or inclined to 
make a calculation that balances.the strength of the desire 
against the possibility of future harm, taking into account 
“ such matters as the particular cariogenicity of sugar eaten 
between meals; the svobability that overconsumption of 
sugar contributes to obesity; the unsettled, albeit sug- 
gestive, evidence as to the link between sugar, heart dis- 
‘ease, and diabetes; aid the anad tabi it ey of safer snacks 
like fruits and nuts. | 

And even to the degree that a child nas begun to calcu- 
late long-run condequences, the purpose and likely effect of 


the present advertising is to overwhelm that calculation, by 


q 


295/ To the extent that it fails, of course, the ghrextiuice would 
appear to’. be’ wasting enormous budgets. . But Kellogg frankly acknowledges 
that its advertising to children increases sales of the advertised pro- 
- ducts. See Kellogg statement to the F.T.C., Nov. 22, 1977. And there 


is no reason to suppose that ReAAOgg alone has found the secret of ef- 
fective advertising. 


appealing to a ‘kina of thinking that ig well-developed in 
,, small children, namely a simple desire for immediate dral 
; gratification, i 
This advertising also overwhelms any calculation ‘of ‘ ‘ 
long-term consequences by showing the. child, over and over 
again, that the way normal, healthy boys and aisle in the 
real world resolve any eeubes is in Faves of eating the ad- 
vertised products. The Yesson, even for ‘the most thoughtful 
child, is that while his or her gavente or teachers might i 
have warned him or her about sugar, those warnings obviously 
cannot be entitled to”much weight. The authority figures on 
television certainly seém to have no-similar reservations. 
The children shown_in the advertising are not only healthy 
and vigorous, without any symptoms of tooth decay ovohesity., 
they are also in most cases viniely hapee, and made so by 


having the advertised products. The sum of this endlessly 


repeated lesson is that only people who are axeuanlvely are- «s 
occupied with self-denial (parents and ieutanan, for example) 
are going to let the possibility of harm in the seemingly 
distant future interfere with pleasure that is available: 
right here and now. | 

The ability of this advertising to overwhelm whatever 


rudimentary rationalism a child might have developed is a 


product of several factors, among them the following: 


aft 


/: 


First, the enormous sophistication of the advertisers 
in devising effective (and usually emotional, or at least. 
non-rational) appeals to induce children to demand products. 
Second, the budgets which allow the advertisers to ap- 
ply that sophistication to particular commercials: 
| Third, the anges power of television in reaching and 
appealing to children-«whe are attracted to the medium in 
great numbers; long before they can even begin to weigh the 
long-term effects of consuming advertised products; who 
' spend great amounts of time watching television; who think, 
at least at the earlier ages, that authority figures in the 
commercials are specifically addressing them; and who dé not 
learn until the later ages that television advertising should 
be viewed with at least some weep edalen because the adver- 
tiser has a motive beyond that of simply "educating" them. 
There are two elements of injury in all this. The 
first is tha-tupeei ate injury done to the child's health, 
dental and otherwise, by consuming the advertised saganed 
products. The second is that done to the child's ability to 
safeguard ae or her long-term health by learning and cul- 
tivating sound nutritional habits. As the Commission re- 
cognized in the Cigarette Rule, the cumulative effect of all 
this advertising is to ee a "barrier to adequate public 


knowledge and 1a alata dae of the health hazards" posed by 


“= 


ee 


has 


ye, 


3 Ms - 
consuming the advertised products. 296/ Dr. Jean Mayer has ®& 


testified before the Senate Select Committee on Nutrition » 


that: 


“[a]s you know, Mr. Chairman, I have~ appeared 
before this committee about the importance 

of having better nutrition education programs 
in schools ... . However, I am very much 
concerned that, even with_a vigorous nutrition 
education program, we might be locking the barn 
after the horse. has been stolen." 


"Before the first 5 years of their lives 


children have been exposed to very striking 
lessons. I think television is a very strik- 
ing phenomenon for small children, equating’ 
goodness with sweetness, selling food on the 
basis of anything except nufrition.... It 
becomes very difficult, all of a sudden at the 
age of 6, to rever[se] the whole process and . 
explain to them that the first reason we eat is 
to get the necessary nutrients." 297/ 


For this reason, among others, Dr. Mayer observed that 
‘untereunately, on the whole, food advertising as presently 
practiced in our country seems to'work against the nutrition-' 
al health of the American people; many children's food adver- 


tisements are nothing short of national disaster. " 298/ 


‘ 
" ‘ 


296/ Cigarette Rule at 8359. 
297/ Senate Hearings at 261. 
298/. Senate Hearings at 259, 


de, 


(ii) To Parents and to the Parent-Child ; 
ms ‘Relationship 


Whenever a parent aacepte the 2 responsibitity of guiding 


a child’ s dietary habits, the extent, to which the child i11 
be permitted to. snatie a taste for foods the parent dis avors 
boa be resolved by ‘some sort of negotiation between the parent 


and child, which is often a continuing source of tension in 


the parent-child relationship. ee 


The degree of this tension can be seen by examining the 


General Mills American Family Report, 1976-77: Raisin Children Sp : 
in a Changing Society. The Family Report is based on data : J : 
obtained by Yankelovich, Skelly and White, Inc., a well-known 
polling firm. According to the Family Report: | 

The nunber one "major nagging problem" identified by pa ts 
in "raising children who are 12 years old,or under" is "children 
filling up with snacks between eater (p. 96). 

The number three "major nagging eeobiei is ‘children not | 
eating what they should." 

the number two "major nagging probilem"--which may bear 


some relationship to BUDEEE one and three--is "children ar Sat 


and whining. é 


The number four "major nagging problem"--which may bear 


some relationship to numbers one,* two and three--is "children ie ey 


always asking for things they see ee ae ie: 
= 5 : bao 
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‘Similarly, the Family Report (p. 93) lists "Ten Major: ’ 
Personal Concerns About Raisidg Children." ‘The top-ranked 
concern on this list is "giving in to children. more, often. 
a than [parents feel they] should. ee: 2: thiva place, only one 
petcencage point behind televised violence, is "children 


eating too much non-nutritious food." 4 


From the children's point of view, the Family Report 


., 
: 4 
mee 


lists "The Children's Complaints About -Their Parents" (p. 133). 


The number one complaint is that “parents make children . 
. eat food they don't like." | 

| The number two complaint is that "parents make them 
turn off television." 

Complaints number six and’ seven are that "parents don't 
let them eat snacks" and that “parents don't buy children 
what they see advertised. " ¢ 

Soaking at the matter from still another perspective, the 
Family Report (p. 132) lists the major sources of arguments 


between children and parents. The number two item on this 


list is "things [children] want parents to buy for them." 299/ 


These findings suggest that the present advertising of 
sugared products, for several reasons, concerns matters that 


are of particular sensitivity between the parent and child. 


. 


299/ The number one item is "doing chores around the house"--which is 
more typically a problem with older children than with younger. 


ft 


a 
First, it concerns food. ‘Second, much of it concesye snack 


food. Third, it encourages children to demand endage they 
see advertised. Fourth, it concerns television; if a-parent 
tries to escape pressure as - the first three points by 
turning off the set, he or she will run into yet another area 
of conflict... % 
The inaies. hére.is phat while a child may be (neavable 
of balancing the short- =tenk maheractions of sugar consumption 
against the possible long-term hens ‘a, iii ee not only is 
‘capable of striking such a balance on the child’s~ behalf, 
but also may well feel obligated to strike it, as: an element 
of responsible parenthood. A parent, on reviewing the evidence 
on the dental and non-dental health consequences, might very 
’ well conclude that sugar should be consumed in a significantly 
lesser amount than the child might prefer. The advertising at 
issue, however, taken cumulatively, will force such a parent 
to defend that conclusion against the teaching’ of the televi- 
sion set that all sugared foods are desirable, and that their 
unfettered consumption is the normal, healthy way to satisfy 
hunger. The advertising undermines the authority of the 
parent in his or her own home on a matter which is intimately 
related to health, and thus central to legitimate parental 
concern. 


It does this at a time when, it has been argued: 


"(T]he dangers posed by television advertising 
are incréased by changes in technology which 


2 
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have ‘broken down" the extended ‘fanil * weakened ° | 


family life, and led to mobility which destroys 
thessense of community and reduces schools to 

shambles. ‘hese societal changes have lessened 
the role of parents, and increased the role of 


_* peers and television in socialization [of : - 


a children].." 00/ . ve “y 
ghis“1a\no small ingury., As the Supreme Court wrote in 


Ginebers. v. New York, 390 U.S. * 639 (1968)'s 


“ithe: parents' claim ito guithindiiey in their 
own, household to direct the rearing of their, 
d children is basic in the’ structure of our 
sos society. 'It is cardinal with us that the. 
Yat custody,,.care and nurture of the child reside 
first in-the ‘parents ...,' Erince Vv. Bessactusese 
[321 U.S.] at 166." ' f 59 


* ~<@ 


~ 


' It will undoubtedly be argued that.a parent tan always 
"pull the plug" on the television set, or banish it from the 
¢ vs * 


“home. But this too involves ‘a matter of great delicacy in 


the parent-child .relationship. /It may also be a remedy which 


the pagent legitimately believes to be undesirable. 


Dr. Sherryl Graves, a clinical psychologist on the faculty 
¢ . | 
of New York University, who has been involved ina three-year 


. 4 4 
project with. the Center for Research in Children's Televigion: 
© ; *% 
f . \ ’ ; 

/ a : ; ; i 
300/. Howard and auiiate, Advertising and the Public Ingerest, a Staff 4 
Report. to the Federal Trade Co ssion,\at VI-26 (1973) (describing the 
views of Dr. John Condry, professor of psychology, Cornell University). ; 
The degree to which traditional discipline \has broken down is suggested 1 
by the fact that on an average weeknight of are 1.4 million children 
under the age of 12 still watching television from midnight, to 12:30 a.m. 
From 12:30 to l-a.m. the number is 1.1 million; from 1 to 1:30 a.m. it is 
743,000; from 1:30 to 2 a.m. it is 435,000, Seb Hgarings on Broadcast 


_ Advertising and Children, House Comm. on Interstat@ and Foreign Commerce, 


Subcomm. ‘on’ Communications, 94th, Cong., lst Sess., 183-84, July 15, 19 “A 


(testimony of-John A. Schneider, President, CBS Broadcast Group). 


at the Harvard Graduate School of Education, recently made | 


these observations: 
taht ht ; 
“" “Parents responded that they made few efforts 
to control their children's viewing because | 
of some SSeaiae coe gnge of helplessness. 


"They had ‘concerns about enforcing rules on 
their children that they thought might help 
to make their children social outcasts or *. 
social isolates. 


"Further, many parents were at a total lose 
for what they would do w their children 
if they didn't have telefvision there to keep 
them quiet’ and off the streets." 301/ * 


The fear that children denied Reteysaion will become 
"social outcasts . or social teoketest comes from the fact that, 
4as Dr. Graves says, ours is: 
"an environment in which the New York Times . rid ; } 
considers it newsworthy when a portion of 
an Upper’West Side school population /abstains Py 
from television viewing for a week .... [I]t's \ \ 


an environment in which the network news 
transports us to the hinterlands of California, 


eo where people live without receiving televi- 4 
, sion. We'd want to know how people survive . i, 
under such primitive conditions. What can ‘ ‘tes, 


they possibly do for amusement? It is not 

surprising that such stories are considered 

to be newsworthy, when Americans are more 

likely to own a television set than they ms 
‘ are to have [the] advantages of indoor ) 

plumbing." 302/ 


on , # a s i 


301/ Remarks to the Children and Advertising Seminar, Georgetown 
University Law Center, Sessidn III, April 19, 1977.  ‘° 


‘ 302/ Id. Compare Hixshey, What Happens When Kids Don't Watch TV? 
: Family ¢: Circle (Sept. 20, 1977) at 22. 
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pe, | . | , 
The Kellogg Company has argued that the very’ fact that 


» he , ‘ : F 
"the clear majority of mothers don't appear to be doing much 


about it" demonstrates that children's television, and the 


food advertistng that goes with it, is not a significant 


problem. 303/ But parental inaction, as Des Graves suggests, 


may be more the result of "intense, anelinds of helplessness" 


‘ 


than of any judgment that the status quo is Soiapabie: 


Moreover, it is not clear that even if pavents\dia try to \ 


forbid television viewing, this effort would be effective 
‘i screen out the commercials they found offensive. ‘\It has 
been. argued that: 


ed "Given the See sae techniques 
pe; {now employed, it is virtually impossible 

Apne” for parents to monitor every product ¢promo- 

» tion their children see. Working parents 

7 are especially handicapped in the effort 
to censor children's viewing, and, as of 
March, 1975, over fifty percent of all women 
with childrenj in the United States worked 
outside the fome. Also, merely limiting a 
child's- expdsyre to the media has, proven 
to,be an ingffective remedy. Studies have 
shown that even when children's television 
viewing hours were restricted, purchases 
influenced by television were not pro- 
portionately reduced. Inevitably, many 
of the seller's persuasive advertisements 
will reach children, even if only through 
friends, and will rival parental influence." 
Wolinsky and Econome, Seduction in 
Wonderland: The Need for a Seller's 
Fiduciary Duty Toward Children, 4 Hastings 
Const. L.. Q. 249, 257 (1977). (Citations 
omitted. 


t 
we 


303/ Kellogg Company, Ready-to-Eat Cereals: Nutrition and Advertising | 


(Aug. 3, 1977) at 39. “ae 


; 7200- 


235, 


4 


Pea , Significantly, the courts have recognized that even the 


in Pe ee oe 


ie ee wie 


# 
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s 


adult, segment of the national television audience is for some 


purposes "captive." See, e.g., Columbia Broadcasting System 
v. Democratic Nat'l Committee, 412 U.S. 94, 127-28 (1973), 


* 

where the Supreme Court wrote that: i" = 
"[t]he [Federal Communications] Commission, is 
..-entitled to take into account the reality 
that in a very real sense listeners and. 
viewers constitute a 'captive*audience.' | 
Cf. Public Utilities Comm'n v. Pollack, 
343 U.S. at 463; Kovacs v. Cooper, 336 U.S. 
77 (1949). The ‘cap e" nature of the 
broadcast audience was recognized as early 
ag 1924, when Commerce Secretary Hoover 
remarked at the Fourth National Radio. 
Conference that 'the radio listener does ‘4 
not have the same/option that the eee 
of publications has--to ignore,advértising 
in which he is not interested--and he may: 
resent its invasion of his set.' As the 
broadcast media become more pervasive in 
our society, the problem has betome more \ 
acute.", (Citation omitted.) 


To similar effect, see, e.g-, Banzhaf v. FCC, soe ide 


2d 1082, 1100-01 (D.C. Cir. 1968), cert. denied, 396 U.S. 842 


“- 


(1969); cf. Lehman v. Shaker Heights, 418 U.S. 298 > 
(1974) and Packer Corp. v. Utah, 285 UsSs 105 (1932). 


If even adults in the television audience are in some 
sense’the "captives" of advertisers, then a fortiori this is 
true of children, especially the youngest of them, who lack 
the ability which adults have to discount or even understand 
or evaluate advertising. 

Notably, too, the chief executive officer of one of 


Kellogg's. competitors, the Quaker Oats Company, advised 
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ts at 
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at 


—— . a; 
» the Commission, in a public session held last November 22, 


1977 that: ai € 


“Iwle ‘te not bel 1 on “any reasonable persom | ~ 
can view a topla eight to ‘twelve noon 
Saturday mornings riod on any of the major 
television networks and fail: to Feige ghar 
the need for fundamental change in fhe way NZ 
our society is using its most powerful and a 
‘pervasive medium of communication to enter- 
tain and enlighten the very young." 
—~ 
The unfairness of aii cei toa choice between , <a 


the rock and the hard place-~between purchasing products 


advertised to children on television and enduring the ‘ 


v 


conflict that gdes with a refusal to buy the products (or, i 'f . 
a fortiori, with a refusal to allow television watching) -- 
has been eae in previous Commission cases. For 


example, in Ideal Toy Corp., 64 F.T.C.’ 297, 310 (1964), the 


Hearing Examiner concluded that toy advertising which was 
deceptive’ to children was also unfair to "adults not deceived" 


} because: 4 
4 
"(T]he use of such advertising plays un- 
fairly upon the affection of adults for 
children, especially parents and other 
a close relatives. By subjecting such 
persons to importuning and demands on the 
part of children who have been entranced 
by the imaginative and deceptive properties 


claimed for such toys, which importunin 

and demands can be resisted even b adutts 

not déceived only upon pain of rE dis- \ 
satisfied, unha ’ hatin or cenetT tate 
hildren, respondent tends to create dis- 


c 
turbed home and family relationship ." 


Emphasis adde 
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This conclusi Wa s adopted by the Commission. Ia. ats‘ 


atte _.t0" heeianaes ef ec tty see Mattel SOERs 79 FAT. c. aa 


.In those cases,/ the aiverxtining merely promoted parent- 
child conflict over/toys. Here the advertisihg promotes 


such conflict over nutrition and health. 
(iii) To Competitors 
a 


Bf 


The inadvisability of urging sugar, on small children is 
well known, even among the companies that sponsor the present 
advertising. General Mills, for dienes has published a 
booklet for parents entitled "Meal Bianhane-26e Young Children." 
This booklet advises: 


"Watch the teeth. Use sparingly foods high 
in sugar. They take away ,the appetite for 
more basic foods, provide only calories and 
quick energy and encourage tooth decay. No 
coaxing is necessary to get children to eat 
candy, cookies, cake, or drink carbonated 
beverages. Teaching,a preference for other 
types of foods must begin early in the high- 
chair stage. Offer sweets only at the end 
of a meal." ‘ 


General Mills is one of a number of companies whose 


televised advertising to children makes it difficult for 


parents to follow that advice. One of its pfoducts, for 


example, is "Count Chocula" (47.9% sugar 304/), which 


a 
304/ See text accompanying note 202 supra. 
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Dr. Truuvert reports children consume-both as a cereal and 
as a Danwei mas snack. 305/ Count Chocula has been 
promoted with such commercials as the following: 
"Mirror, mifror*on the wall, whose cereal , 
\ is the supersweetest of them all? Is it 
ba te my cous Chocula? My supersweet cereal, 
1 


chocolate sweet is for monster chocolate . 
flavor." 306/ me 


Dr. Jean Mayer has suggested a — for this discrepancy ~ 
«between General Mills' advice to parents and its own advertis- 
ing. Food advertising, to be profitable, has to shift con- ; am 
sumption away from unbranded, generic foods (which, he ‘says, 
include most of the base nutritionally) and toward branded, — ‘. 
ghighly processed si fabricated foods (which he says include 
many of the worst nutritionally). This imperative, he says; 
exists "in spite of the undeniable good will and excellent ( f 


intentions of many industry ledders." 307/: 


Another part of the explanation is given by the General 


Mills booklet just quoted. It says that "no coaxing is 
necessary to get children to eat candy, cookies, cake, or 

{ drink carbonated beverages." The sondluaion drawn for parents 
in the booklet ia that "teaching a preference for other types 


.of foods must begin early in the high-chair stage." But the 


305/ See text accompanying note 216 supra. 


masa a 
306/ Senate Hearings at 389. . & 
307/ Senate Hearings at 260. 


© 
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conclusion drawn by the industry for marketing purposes is 
that since these are the foods for which "no coaxing" is 
needed, they are.also foods which are most easily and 
effectively urged on children when repeated and highly 
sophisticated coaxing is employed. 

The result is a kind of competitive "sugar derby," in 
which no single competitor can afford to bé "out-sugared," 


lest it lose its market position. 


* 


This situation closely resembles the one in Keppel. In 
' mal . 
that case the Supreme Court observed, 291 U.S. at 313, that: 


"A method of competition whith casts upon 
one's competitors the burden of the loss 

of business unless they will descend to a 
practice which they are under a powerful 
moral compulstion not ¢o adopt, even though 
it is not criminal, was thought [in FTC v. 
Winsted Hosiery Co., 258 U.S. 483 (1922)] 
to involve the kind of unfairness at which 
the statute was aimed. 


"The practice in’this case presents the 


same dilemma to competitors .... * * * 

[H]lere the competitive method is shown to 
exploit children who cannot protect themselves." 
(Emphasis added.) 


The practice .in Keppel which competitors were "under a 
® 
powerful moral compulsion not to adopt" involved leading 
children to gamble relatively insignificant amounts of 


money. Here, the advertising in question leads fem to 


gamble with their health. 


eR, =r 
b.’ Offghsiveness to Public Policy | 


Againgt this background of substantial injury to 


‘ 


children, to parents nd the parent-child relationship, aNd, ott, 
to competitors, we turn now to the Cigarette Rule's first 
criterion for determining unfairness: | 


“[W]hether the practice’, without necessarily 

having been previously considered unlawful, 

offends public\policy as it has been, estab-_ 

lished by statutes, the common law, or other-. ? 
wise--whether, in other words, it is within 

at least the penumbra of some common-law, 
statutory, or other concept of unfairness." 308/ 


(i) Public Policy of Protect 
: Children 


Among the public policies most deeply rooted in American 
law are (a). that children are to be protected from the serious 
or lasting consequences of their own mistakes, and (b) that 
adults are to be prevented from exploiting, for their own 
financial advantage, the disparity between their own sophisti- 


cation and the naivete of children. 309/ 


308/ Cigarette Rule at 8355. 


309/ The relevance of these policies to the Pfizer and All-State 
approach to unfairness, which focuses on disparities in market power 
even between adult and adult, should need no elaboration. 
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As one commentator has expressed it: ° 


"The infant has always been a favorite of 
the law. From early times the common law 
has made exceptions to the ordinary rules 
of law to compensate for the mental immaturity - 
Tim + BOS spr i in=the adolescent period of aan 
Sian The infant has been given certain special , hay thn tanh 
rights and privileges, and at the same time 3 
has had imposed upon him certain disabili- 
ties, all intended to afford him special 


protection." 5 ‘Vernier #Mmerican Family. 
«Law at 3 (1938). 


Some examples,of this "special protection" are 


set forth below: F 


- 


1. ‘he Attractive Nuisance 
Doctrine 


A particularly relevant example is the "attractive —— 


nifisance" doctrine, which governs liability when chil 
trespass on premises which are both attractive and dangerous 
to them. a This doetrine is based on the recognition 


that the powarr of an ‘adult to prevent children heat entering 


ae premises is a far surer protection for the children than 


their own highly limited ability to understand the danger 


310/ See, e.g., Sioux City & Pac. R. Co. v. Stout, 17 Wall. 657 (U.S. 
1873); “Keffe v. Milwaukee & St. Paul R. Co. , 21 Minn. 207 (1875); 


Ekdahl v. Minnesota Utilities Co., 203 Minn. ’374, 281 N.W. 517° (1938); 
Mckiddy v. Des Mckiddy v. Des Moines Elec. Co., 202 Iowa 225, 206 N.W. 815 (1926); 
Bartleson v. Glen Alden Coal Co. , 361 Pa. 519, 64 A. 2d 846 (1949). 

See generally Restatement of Torts § 339 (1934); Prosser, Law of Torts 

§ 27.5 (1965). 

. 
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ant act=-or refrain ebom acting--on the basis of that junder- 


_standing. Thus the law gives an adult who maintains attrac- 


tive but dangerous premises a stiff«financial incentive to 


MAKE, them = SHE LEM PROOE 5 A 19th century commentator express- 


a3) 


ed the poldey as follows: 


"Now, boys are just as God made them, and 
as God has not seen fit to make them careful, 
t cautious, reasonable and reflectivé, most 
- courts have deemed :-it wise and humane, in 
order to protect the breed and guarantee , 
so it against extermination and save it from 
unsightly disfigurements and inconvenient 
maimings, to make certain allowances for 
\ them and their notorious proclivities, and 
\, exact from adults a certain extraordinary 
% degree of foresight and care in view of them." 
Note, The *Allurement of Infants, 31 Amer. L. 
Rev. 891, 892 se. 


{ 


: Mr. Justice Holmes \oncg described the doctrine as 
being for the protection of “children of an aqe when thev 
follow a bait as mechanically as a fish," United Zine & 


‘, 
Chem. cb. v Britt, 258 U.S. an 275 (1921). 311/ 


= "th present case is like that of an attractive nui- 


sance whose owner, instead of trying ‘to exclude children, 
is making every possible effort to lure them on. As with: 


enteging an attractive nuisance, children need "no coaxing" 


/ 


311/ That, however, seems to be an excessively narrow statement of 


the class protected by the doctrine. See, e.g., Prosser, supra note 
310, at § 59, * DA 
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ff to consume sugar. As with an attractife nuisance, chila- 
; ren, even if Phey "understand" those risks in some ab- , 
stract sense, lack the capacity for translating their 
hada ewtmndiae® into appropriate conduct. 
The attractive nuisance doctrine provides guidance for 


dealing with the argument sometimes made that advertisers 


« 


should be allowed to make whatever appeals they want to 

children, and that the burden should be Placed on the par- 
f. 

ents, if they object, tg resist the appeals or turn off the 


television set. 312/ In the attractive nuisance situation, 


Prosser has noted: 


"While it is true that [the child's] parents 
Or guardians are charged with the duty of looking 
Meas out for him, it is obviously neither customary nor 
“ practicable for them to follow him around with a 
key, Or chain him to the bedpost. If he is to be 
protected at all,-the person who can do it with 
the least inconvenience is the one upon whose land. 
he strays. Added to this is the traditional | 
societal interest in the safety and welfare of. 
children." -Prosser, Law of Torts § 59 (1971) .) 


' ‘% 
Ds Provision of Dangerous Chattel to Minors 
‘ 
: ins 
In language of obvious relevance here} the Restatement 


of Torts § 390 (1934) states the principle that: 


312/ See, e.g., Kellogg Co., Ready-to-Eat Cereals: Nutrition and 
Advertising (Aug. 2, 1977) at 39. ‘ 


2do4 | 


"One who ‘supplies cs ae chattel for the use’ 


me 
of another whom the supplier knows or from facts’ 


known to him should know to be likely because of: 
his youth, inexperience or otherwise "to use it. 
* in a manner involving unreasonable risk of bodil 
harm to himself. . is subject to liability for _ 
bodily ne caused thereby Pee ae ys Gnetieie added. ) 


Here the products being promoted have a well-established 


tendency to cause tooth decay. The children who are encour- 


aged to consume these products are likely "because of youth, 


inexperience or otherwise" to adopt the very consumption pat- 


tern most likely to cause this harm -- betwé@en-meal snacking on 


sugared products. Consumed in this pattern,. sugared products are 


especially cariogenic. 


3. Voidability of Minors' Contracts 


( 
‘ \ 


It is hornbook law that the contracts of a a are 


not enforceable against the minor, and are thus voidable at 


“his or her option. 313/ "The endeavor of the courts has 


. 


313/ 43 C.J.S. Infants § 71 (1945). See generally 2 Williston, 
Contracts § 222, et seq. (3d ed., 1959). The idea that children 
should be protected against commercial exploitation is of consider- 
able antiquity, although the sanctions used to enforce the policy 
have ‘been mitigdted somewhat. Under the Code of Hammurabi (c. 2250 
B.C.), for example, buying or receiving on deposit anything from a 
minor without power of attorney or consent of elders was a ‘crime 

. punishable by death. See Woodbridge, Physical and Mental pens 
in the Criminal ‘Law, 87 U. of Pa. L. Rev. 428 (1939). 


1 
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Sepia ‘ae OWp Kies 
wa, a ane 3 
been to prevent designing adults from overreaching infants 
by taking advantage of their lack of experience and judg- 
ment and inducing them’ to enter into contract clearly to 
| their disadvantage." Worman Motor Co. v. Hill, 54 Ariz. 
227, 94 P. 2d 867, 871 (1939). "The policy of the law:-is 
to protect [children] from their own riistakes, even though ee 
“this may sometimes: Fesurt’ in hardship to others," Wharen v. 
Funk, 152 Pa. Super, 133, 31 A.2d 450, 452 (1943). The , 
child's right to avoid his or her contracts has been des- 
cribed as "an absolute and paramount right, superior to all 
} equities of all other*persons." Ware v. Mobley, 190 Ga. | 
‘Gf 249, 9 S.E. 2d 67, 69 (1940). 

Like the attractive nuisance doctrine, the voidability - 
doctrine rejects the teemnakive of imposing on Harenbe the 
burden o€ *irotedbing chilaven from the consequences of their 
own immaturity, and from the designs of predatory adults. 


It does not matter that a child's parents may have approved 


a contract; even then he or she may void it. See, e.g., Bombardier 


v. Goodrich, 94 Vt. 208, 11 A. 11 (1920); Hines v. Cheshire, 
36 Wash. 2d. 467, 219 P.@2d 100 (1950); Kaufman v. American 


Youth Hostels, 13 Misc. 2d 8, 174 N.Y.S. 2d 580 (1957). 
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we Among , ‘a Suemigs: which the law has traditionally , f 


fans "ee, : 


i fexteniea aiaenal ere, ‘eortain- disabilities or tnmunities: 


ea Zs “efit Vee 


iy 


ang fer “Law, , Ree younger the’ “child, the more * 
-ipegingeh te petkortions. ie by us, for ‘example, a child under 
the age of: seven "hag been, conclusively pyesuned ‘to: be incaps~ 
able of "negligent bel vior for purposes: ‘of tort: law, ~ 


Jorgenson. Vv. Nadieman, | T}I. . 2d 350, 195° “N. EY 2d 422° ‘ 


ee 


g 
. 


: é ‘committing a, felony murder People V- Rooks, ‘40 Misc. 2a 
> 7: 3594 243°N.Y. S. 2d. 359 (1963). Blackstone 8 expression of © 


_the. a9% of seven was absolutely is neapible of committing a : 
; ata rime, haying neither the ability to .form a erimindl bo saa 


“nor, tha” ability to be’ deterred by Punishment. ¢ 315/ Between 


i . * 
‘} + - = e * Seo oa 


‘ %& - . * 5 e» 
= ‘ ‘ 
ge ee Se ee Noe _% ) | 


: 14/ Blackstone, IV Blk. Comm. 20 22 auiked an a: Burdick, The Law of 
ae Grime "202 (1946). “ 
: ree Ta “ 


. 


| aLSy LaFave and Scott, Criminal ai 352 (1972, see alsor43 C.J.S. 


Infants § 96 (1945); FARRIS aaa Law and its | Processes , 86-87 
(969). $ “2 


, j : = . ‘s . 7* J * * . , 
A ae ; ‘ ae acy 
ee Oa ca ‘wheat: Disabilities or Immunities 
pee a ay a ig eg and: Tort Law a a 2 
. * 4 : i - : : 
are ite ‘g ys ' ei eS a, eit €* ne i 


_ _ (1960); and a child under ‘ten has” beep hela Ancapable OF. po * 


% é the general: principle was that: 7 nan 3 (4 
"gee \ ; "Infancy is a “defect ‘of the. cincacaities, and rh 
_infants ynder the age of @is¢retion ought not 
, . . to be punished by any ogdmi 1 hig tae Ae 
ae YE gs whatever. " . 314/ aoe ‘ ‘ "if 
ee on ‘whe common hes sahtanicly pxpiphochgnce a child ee 


a theses x seven and 14, the child was given the benefit of a i 
the presumption of incapacity, rebuttable only by" "the rerongent 
-and most *positive evidence." '326/ “abbve the age of 14; the" 
* “common law presumed the child to a june as capable of a orl, “5 a esi 
7 as an adult. 317, About one-third of Amer ican jurisdictions” 
have enacted statutes which ‘have igi ana of | increasing ‘ the, | 
baiiet which. criminal incapacity is conclusively io hata rs | 
In New ork and New Jersey, for example, the age of absolute / Cy 
| teriaed y was Taised to 16.~318/ While the practical sig- a - he 
ica ai thd ae. ralfeing to oxininay incapacity. fan been eye. a 
greatly reduced by the creation of statutory juvenile. court's, 
these in turn saat auent yet nel an of the need } 
‘for spaniel treatment, in. most cases withdrawing sharared ( * 
from the qrdinary ereienet process until the. oe of 18. 319/ 
a These Snempactties or immunities are relevant as ex- S ‘ a ; a 
ol ee of the law' 8 policy of protecting children from sas Pa 


the serious or ‘lasting consequences of their own mistakes. 
<3 fee ; 


- 


“ 


rie : : ‘ é ( 


316/ 1 Burdick, The aw of Crime at 205-506, | a ha a 
wy a ‘ a } ’ 
917/43 6.7.8,, sane A 96 (1945); 21 Am. Jur. 2d, Criminal Law i 4 
27 (1965). : iM 
; ‘ : < e 
318/¢ N.Y. Penal Law § 530.00KN, J. Rev. Stat. § 2A:85-4. ) 
: F % ’ ’ ; 3 
319/, LaFave and Scott, Criminal Law 354 (1972). 1 - 
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i <2 3. Prohibitions Against Minors' Purchase 
ae of Paruerele FreAor® 


od ; 


‘ * 


This focitey % of ‘puotaating: ehiaren actandi specifically 
the area of safeguarding their’ health and er Some 


products freely available to ‘adults are considered go ¢ ane 


3 " gerous to ach cana that children may ‘not buy ‘them at all, 


i 


The most obvious examples are liquor and cigarettes. Anothér 


roduct which arguably. belongs in this. category. is sexually 


oriented reading or pictorial matter “which would be constitu- 


Sedonatiy protected 4t sold to adults, but which can be withheld 


_ from 
pete 


€.g.7 


ducts 


children on the ground, among others, that it poses a 
t to. their emotional Maines and rechieise oar kc See, 


Ginsberg v. New York, 390 U. s. 629 (1968). Other pro- 


which adults can buy, but: children cannot, include 


‘ éhilaren eyouaeivas and mpees whom they might induces 


v A: 


6. ” Fiduciary Dut es Owed to Minors and 
Be ere ' Other Weak an Reliant Parties 


* : 
, n. B j - 
~It has Been. eedwntly and persuasively” argued. that | those 


who advertise to children. -via television are ina position 


vis-a-vis chats audience that is very close. to those in which 


the c 
£ 


aueke have declared fiduciary, relationships between 


&. 


p. 
f 


% 


ee Go ot AG ek 
Te 320/ 4 Hastings Const. L.Q. at 266. 


stronger. ena weaker parties, and have. renee sid gtd 


on the stronger for the benefit of the weaker. ‘See Wolinsky 
% : = 


and Econome, Seduction te Wonderland: The Need for a Seller' 8 


‘Fiduciary Duty. Toward. Children, ioe Hastin s Const. L. Q: 249. 


(1977), « Soa : A 

Fiduciary relationships, according to t ese authors; 
shave been declared in a broad: range of Jeintdonshiga) usually _ 
in b cae nS Pay the. following elements: 


’ 1.” A coninant party - (wifom they call p°. "advisor") 


who has power over a weak, and reliant party, and . 
| 2. An ability on the pare of the’ ‘advisor. to "reach re 
out and es exploit this: power for ‘his own " ginanctal 


advantage and the reliant party’ s corresponding financial 
al 


y loss." 320/ | : 


a 
‘They state that: sd 
n the advisor does in fact abuse this. power . “ 

in favor of himself, equity will intervene. The 
greater the advisor's power to control the reliant 
party, the more yrgent is the need for the law,:to 
insure that the power is used fairly. Hence, the iy 

: scope of the advisor's fiduciary duty is to a great* 

/ extent correlative with the amount of control he can 
impose on the reliant party. The advisor"s power 
can consist of one or a combination of the following 
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. 


. ah» 


ae 


child audience, that is led by the advertiser to take health 


factors: superior ‘knowleddey sepeetenca, resources, 
control, or psychological power over the more vulner- 
* ‘able party. e weakness of the reliant party can | 
_ include limited access to knowledge, limited exper- | 
‘dence’ and underdeveloped ha ana or sneaematy be-' 
_.. cause of advanced’ age.” 321/ ." os 
& 


' They then eonelde? that “the relationship between aq 
seller and A child meets every charagperistic typically as-— 
cribed to the advisor's fiduciary relationship with a re- 


liant party. Indeed ,, trusting, ihaiserininating children 


are the classic reliant parties." 322/ 


‘The relationshim between a television advertiser ‘ana a 


~ 


‘risks by consuming the advertisbr' 8 product is “within at: 


least the penumbra" 323/ of equitable notions of unfairness 


" employed in fiduciary relationship cases. Thus, under the 


Pe Cigarette Rule at 8355. 


Cigarette Rule, those’ equitable .-notions support a finding 


of Section 5 unfairness here. 


i 


7. . Othér Protections, Extended to Children 


> 


\.. 
Other protections extended to ghitdvan: include compulsory” 


school attendance TeMes prohibifions on marriage below ‘a certain 


3217 Id. at 266-47. (Citations omitted.) ” ; » ee 


322/ Id. at. 268. 
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, 


aa 3 
age« prohibitions on driving a motor ‘vehicle below a certain . 


age, prohibitions against child labor} and the law governing 


: atatubony (as distinct from’ forcible] rape. ° ‘These examples 


involve conduct whose long-run consequences may ea ashi ones 
but” which a’ ~chita’ is not equipped to. evaluate. “Significantly, 
Helow certain ages these prohibitions. are effective even’ 
where there might be parental consent. v 
The protections enumerated: go not form: an exhaustive 
list, but they, do illustrate a point. line point nme) been 


articulated as follows: 


P2229, 


"In the case of infants, or” sersons under the 
natural and legal disabilityjof nonage the govern- 
ment exercises functions of guardianship, the 
superintendence flowing from its general power and 
duty as parens patriae or sovereign guardian. No. 
doctrine has ever been asserted more broadly in 

‘ principle than the power of government in this re- 
gard and none has received more extensive and varied 
practical ‘application. The numeroys regulations to * 
be found on the statute books of the states, for the 
protection of the morals and health of minors [and 
the] security of their person, have been sustained 
as vafid enactments in the exercige of this sqve- 
reign power." Hockeimer, The taf in its ‘Relation 


to Children, 67 Cent. L. J. °395 (2908). 
a 

(ii) Public Policy F Protecting Parental 
. _ #4 Authority . 


» 
~~ : P , F tt 
In addition to_protecting the welfare of children, the | 


law, also has a policy of protecting the authority of parents. 


, yulnerable ‘audience. 


This: is the point ‘of the Suprene court's observation ie 


Ginsberg V.- ' New york, thats | 


' "(t]he parents’ claim to ais in their 
i. | own household to ‘direct ‘the rearing of thdir ~ 
"+ @hildren is basic in the structure of our =" 
‘society... *. * * ‘The legislature could properly. —_..., 
con¢lude that parents and others, teachers for ; 
example, who have this: primary responsibility 
for children's well-being are entitled to the 
support of laws designed to aid discharge of 
that eeapangtpitty ee 2 eo" 390 U.S. at 639. 
; ; | “ | 
(iii) The Commission’ s Resoqndtion of. 
TheSe Public Policies ——, 


. 
Sd 


* 


“The Commiesign has fay tee history of recognizing and 


implementing these pubfic policies, particularly in applying { 


_ Section,5 to — children as a naive and 


is clear, therefore; es these 


ae 


policies support pretection of children "too young to be 


capable of exercising an intelligent judgment" ». Keppel, 291 


U. a at 309, from wpe abate whose tendency and SapEes by. is 
bis persuade such sididran to consume foods which — immed- 
late’ Fisks to their teeth ang which may also be bad for other 
aspects of their’ long-term health’ 324/ 


‘ 


ee 

324/ These policies also support protection of parental authority on’ 
matters of nutrition’since parents. have “primary ec ee for 
children's well, being." Ginsberg, supra, 390 U.S. at 639, 


“ 


Ee ee a a oe a «sy 


ft i eb J 


h. Ose 
> rennrd Vike, unethicality, -Oppressiveness, 
Urner ORULONSeES : 
3 : 
° 
The Cigarette Rule's remaining criterion. for determining 


unfairness. vis "whether [the practice in question] is. dmmoral , 


unethical, oppressive, or unscrupulous." 4 


s? 


Two Section 5 unfairness casgs in! ‘which, the. fomadawlon or: 


a court employed eaeh adjectives’ are Keppel (involving induce-_ 


ments to children to. gamble with small amounts of money) and 


the Cigarette Rule itself (involving inducements to both adults 
and children to gamble with health). The present ‘case, ‘of 
course, is of the latter sort, but ‘involves substantially 
younger, and thus even more defenseless, children than those 
likely to hav¢ been enticed: by broadcast cigarette advertising.” 
Further these adjectives are close,in meaning to yet 
another adj tive, tinconsctonanie,” which has well established 
legal content of its own. "Unconscionable" isa ‘word which 


the courts apply to certain contracts, arrived at by} ‘parties 


‘ of highly ‘disparate bargaining power, which exenhanveny favor 


the more powerful side, and injure the weaker. 325/: 


‘ 


_325/ See, e.g. Williams v. Walker-Thomas Furniture Co., 350 F. 2d 445, 

, 449 (D.C. Cir. 1965); Henningsen y. Bloomfield Motors, 32 N.J. 358, 161 
-° A.2d 69: (1960). ..See also, UNIFORM COMMERCIAL CODE § 2-302. cf. 1 Corbin, 
"9 Contracts § 128 (1963). 


sy 


” & . 
OE 
— 


The relationship between the sreaent advertisers and the 
child audience is “unconscionable” in: just that’ sense. Sophis- 
ticated, well-financed. adults are advertising potentially harn- 
ful products, via the nost powerful medium ever devised for 
reaching young children, to ‘an audience which has little under- 


standing either of the means by which it is being mafitpulated 


or of the potential harms in> the products. ‘The ‘advantage in 


Nw 


- this SROOUNESK of extremes lies overwhelmingly--if not, indeed, 


\ wholly--with the more powerful side. ~~ + 


Robert Choate, president of the Council on’ egtvaven: 


| Media and Merchandising, has aupelncgly, SUREPE REM: the point 


as follows: , ‘ ; 


"Advertising to children much resembles a tug 
of war between 200-pound men and 60-pound young- 
sters. Whether called an unfair practice or 
J thought subject to fairness doctrine* interpre- 
tation, ee od remains that. any communication — 
that has’ a $1,000-per-commercial scriptwriter, 
actors, lighting technicians, sound effects 
sii ape electronic editors, psychological 
“ analysts, focus groups and motivational re- 
. searchers with a $50,000 budget on one end and 
the 8-year-old mind (curious, MPOngSt Res eager, «- 
gullible) with 50 cents on the other inherently | 


represents an unfair contest." 326/ 


ao ‘ 
, } . } ‘ 
t 
ry 
\ . ¥ yr, 
. \ 


a . : . : bd j 
326/ Quoted in Heighton and Cunningham, Advertising in the Broadcast ° 
Media 314 (1976). (Emphasis added.) Sim ‘larly, see K. Keniston, et 


al., All Our Children: The American Family Under Pressure 53-54 (1977). 


4 


* 
C. It Is Inherently Unfair and Deceptive to Address ,; 
we Any Television Advertisement to Children Too Young 
to Understand the Selling Purpose of, or Otherwise 
Comprehend or Evaluate, the SOY GREASE ORI 


f . 


Section 317 (a)}(2) of the Federal Communications Act, 47 


U.S.C. § 317 (a) (1), provides in pertinent: part’ thatss = =" 


"All matter broadcast by any radio station 327/ ° 
for which any money... is paid...to... 
‘the station so broadcasting: from any person shall, 
at the time the same is so broadcast, be announced 
: as paid for... by such person." 
‘sg 
The FCC has explained that: . . es 


"The rationale behind this pravdeion is, in part, 
» that an advertiser would have an unfdir advantage 
over listeners if they could not differentiate’ be- 


tween the program and the commercial message, and . 


were, therefore, unable to take its paid status 
. into consideration in assessing the message. ak 
sie Hearings on H.R. 5589 before the House Committee 
on Merchant Marine and is Viatge 69th Cong., 1st 
Sess. at p. 83 (1926)."°328/ 


a 
* ‘ 
’ 
327/ For purposes of the Act, a "radio station" is defined to include 
any “station equipped to engage in radio communication." "Radio commun- 
ication," in turn, i8 defined to include the transmission of "pictures." 
47 U.S.C. Section 153(b) and (k). Thus Section 317(a) (1). applies ye : 


television. 
he 


328/ FCC, Report of Policy Statement: Children's Television Programs, 
39 Fed: Reg. at 39401, 50 B.C. -C. 2d at 14. (Emphasis added.): 


See also | 


H.| Rep. No. 1800, House Comm. on Interstate and Foreign Commerce e (June 
13, 1960) concerning amendments to Section 417 to deal with such pre- 
viously uncovered problems as undisclosed payments to station employees 
for mention of company or product in programming or for playing of de- 
. signated records. In the hearings on H.R. 5589 cited by the FCC,,a 
failure to identify broadcast advertising as such was characterized’ as 
' "a deception" which exploit’ the fact that "many" broadcasters "doubt- 
less stand high, and-have the confidence of their listeners." : Hearings 
at 83 (remarks of Rep. Davis). Section 317 of. the Communications Act 
was patterned after a parallel provision of the postal laws (now codi- 
fied as 39 U.S.C. § 4367) which requires print media which enjoy second 
class mailing privileges to identify paid advertising as such. 


25f 


‘ 


§ 


’ 
{ 


“Por adult viewers, \ we can : erm 
perception of a’teleyision a 
companied by.wan understanding of the promotional 

. Purpose... ‘The same laren. cannot, be made when 


* 


the viewers are ¢hildren. is, gome children | 
may be able to correctly identify a television ‘ 
message as a ‘commercial and ‘still: not. eninaemicaeed 
its, purpose." ny 

The NSF Report adds (p.° 27) that. research findings | 
"[cJonsistently demonstrate a positive relation- 


~ ship between children's’ age and their ability ta. 
\ describe the difference between commercial and pro- 


/ gram material. More specifically, the younger 

- children (ages 5-8 years) either ex ressed confu-- 
sion about the d erence or used superficial 
erceptual or affective.cues as the basis for the 
Ststinction.” ab aba acy ; : 

We i} ve discussed this point in, ‘aetail above. The sum 
ok thé‘n matter is that in advertising a any product via tele- 
seen to an audience which, in the’ FCC's words, (a) cannot 
"4ifferentiate between the ‘program and the commercial mes- 
saye,” and (b) cannot "take [an advertisement 's} paid status 
into consideration: in assessing: the message," an advertiser 
is engaging ina practice which Congress’, according to ‘the 
FCC, ‘determined in Section 317 (a) (1) to ne "unfair." 329/ 

@ * 
The FCC's use of the word "unfair" did not nega in. 


the specific context of Section 5 Of the FTC Act. But 


‘ woh ’ 


329/ The FCC's interpretation of Section 317(a) qu) ’ ana other -provi- 
sions of the Féderal Communications Act, is, of course, entitled to 
great weight. Cf. Udall v. Tallman, 380 U.S. 1, 16 (1965). 
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“unfairness: in & practical sense ‘and ‘yitgness in the Section sau wits 


5 sense are intimately related concept, Rs the’ Supreme’ court 5 
held in Ke el, 219 U.S. at 313, "the. first criterion of: statu- 


6 Eh \ a wh ote 


-tory construction" ‘to. be used in ‘defining the word “unfair”, Aa SY gg 
td : 


it appears in Section 5 is "the normal meaning of the word." < ~.F be o 

| Section 317 (a) (1): of the Conmunicatiorié Act, is only ories. 
of seyeral recognitions: “that it: is wioly--in'a sense that cart $e 0 Hy ~ 
be charatterized either as- “unfairness” or as "deceptivenéss"=r an: 
to address ‘television advertising to an audience which ’ gannot “ 


ale 
recognize that a. financially self-serving message is being prer ei 


4 


sented. Another example concerns subliminal advertising. ; on 
January 24, 1975, the FCC ‘issued a Publiq’ Notice on, that’ fabs. se 


Pa, 


ject -(FCC'74-78 08055) which stated that: 


7 "We believe that use of subliminal perception .: - 
5 is inconsistent with the obligations of a li- ' / e 

censee and therefore we take this occasion to a 
make clear that broadcasts employing such tech-— / 
niques are contrary to the public interest. 
Whether effective or not, such broadcasts’ clearly - 
are intended to be oe (Emphasis | 


added.) 330/ 


Ones * 


. oe 
330/ Compare note 3 8, Supra. (Congressional characterization of failure . 


to identify broadeast advertising as such as "a deception"). The 
“deceptive," like the word "unfair," has to be defined for purpos 


meaning of the word," taking into account the susceptibilities in- 


capacities of particular audiences. Thus, it is appropriate ur ate > 
it with special stringency where advertising to children is concerned. 


. é 


2 
oe8 / 


YE it: - unfair, Or deceptive to - bypass defenses: which 


adults are. “Presumed, ie have, ‘then a fortior! it is unfair’. 28.5 


deceptive to. adaven's: television advertising to. children 25 


‘in. whom~those defenses do fide: even. exist. In the case of © 
7 ee adults/th unfairness or oy erga can usually be | ae 


‘ sured™ b aoa suitab! 
. \ zo ie 


let fhe. udien a employ its Yokenses,-But, in the case of: 


young children, below “a.cértain age: (evidently about eight) 


. “the very nonexisterbe of theBe.défenses ‘ina. substantial 


ih 


part of. the audience makes disclosure ‘an_ inadequate remedy. 


a. 


Some analogies to othér: areas 08 the law may’. -be in&tructive 


"on this point: The law ag’ to ‘the voidability of a(minor's 


“contract, for example, is tat: a minor “may not be hala to- 


. 


a contractual bargein--not that the child may “be held to the 


‘bargain if ‘he or she was:-given certain disclosures when the 


bargain was made. The law as to statutory rape is that 


it is unlawful to seduce a childiipelow a certain age, not _ 
Dy ae oe 


' 


that such seduction is lawfwl if the child was given cer- 


ik, 
o 


stain disclosures in advance, The law as to attractive 
_ nuisance is that a property owner is Aiabte for injury.’ to" 


“a child who strays onto property per is Both ieemction 


«df 


to the child and dager nt that the property owner is 


- 


exonerated from liability if: the child was given certain 


disclosures about the danger. In none of these situations 


pee 


losure, reasonably” calcilated ‘to a 


{ 


‘is the law willing to entrust the protection of children’ to 


’ 


defenses of their own which the law recognizes do not exist. 
There is no reason why the Romabintog anouid ssmite Sin ie 
‘protection of children in the. prasent ‘situation $9 defenses ee oie : 
of their own which do not exist. : a ey . - 
Another relevant point is that’ tow. if any, of the | 
_ classical justifications for advertising can be ‘straight- pe me Ges * . os 
| facedly applied to children who are still too young to un- . 
derstand the selling purpose of. or “otherwise comprehend or 
evaluate, a nemmerg int. Those children are at the opposite 
pole, psychologically, intellectually, and economically, gine 
from sthe traditionally assumed ‘trdtional consumer" who . 
‘derives a benefit from’ advertising, in that it, enables fam: or, ° ce 
her to make intelligent choices among alternate syoauats: and 
services competing.in the marketplace. A child too young tf oy. 
" dindarstand the selling purpose of advertising is likely also - 
to be unaware even that such a marketplace exists, and is . 
still more likely to be unaware that a ‘decisjon -to ‘consume 
one product may imply .a, decision not, to consume another, or oe 
to forgo some.other benefit. The classical justification ; * 
for a free market,. and for the advextinins that” ‘ghebywith 

‘it, assumes at least a rough ‘balance of information, sophis- 
tication and power between Rays Bn seller. It is the ae 


version of that balance that makes such PrAgeLces as sub- be; 


Timinal or unlabeled advertising of fénsive to nee policy. 


~ 


Ye 


} 


j 


ts» 


In the ‘area of contract law, the courts, etep aa redress 


the Seine duhen it has been "uncoriscionably" skewed. § Like-... 
. ; _ Jae. 


; purpose of a “coinerci sO is, 


. . 


explain att who cannot, gppretiate’ the selling purpose, 


ds t 


wise, t this Commission Aas decognized an obligation to act 


against practices whizh destroy that balance. 33 ia 


gS 


anil. ' 


It can perdly be argued that any such baTance 


wees between an advertiser who is Tapered tovepend many 


thousands just to. produce ‘a single, 30-second..com= — 


£" dejar 
mercial, iE a 3-yedt -old child ‘who hae. no. idea what the 
q looks up to even an animated, 


cartoon elf in such a commerce as an appropriate figure 


> 


to, trust, heed; and imitate. ; ved | Be 


5 AS the classical justifications for “advertising do. not . 
of, ‘or btherwige ‘comprehend or evaluate, the aavertiging 


“should nonetheless be’ considered “fair cial tfien at, is. 


ia 


reasonable {to a ask wiiat’, if any, justifications ao explain fe. " 


We believe that. the correct answer--none--was supplied in the’ 


| 


‘following words by Joan Ganz Cooney, PEBRAMEne of, the cChila- 


_ren's TELE EREOR Workshop, and producer of Sesame Street and 


the Electric ‘Comp any: ez r 
e Y ; ae : of , ‘ a] ee ‘ 
Tae Eaigee nt noe ’ ‘ 
a. or ee Pe: * oe ; 
381/ See, TT trade Refulatson’ ‘Rule: Cooling-Off Period for Ddor, to’ 
Doow Sales, ‘1 “C FR. % ‘429° (19279; Trade Regul@tion Rule: _ Preservation 
of Consumers 'y Chaiits atid Defenses, 16 CiF. R. § 433 (1977). . 
“- 4 , 
Uat <2 ge a), 4 
a > of x Pe 
eo \ 
7 ~226- ¥ age s 
; 261, = Ai%g 


Fi J ae 
e 7 = . : 3 ‘ je Rs moe . ‘ 


= ,; o™ = ’ + > . We ; 
— be. : 
h,. J . 
| tive) we, as a‘total.soc¥ety, put the interest 
WS Be sala orgs first, then we are led to the in- 
caer” a escapable conclusion fast it,is terribly wrong 
4 to be pitching products--eyen a eas fe . 
Ms worthwhi e products-~at,the young. ° 
* ; 
pit ig. like shooting fish in a'barrel. “It is Op 
‘ grotesquely unfair. The target audience is, 
after all, illiterate, uneducated, unemployed . : 
* and hopelessely dependent on welfare frqm others." 
"Thus, even if the program content that‘ is... 
* : sandwiched in between the commercial pitches. . 
s ‘were of positive value-~and.that, at best, i 
py debatable--thosé who put children first woul 
“ still have to take the position that trying to 
P sell them anything is dead wrong. The hard 
sell to children Should be stopped. ° 332/ > 
~~ 
There are, of course, certain pgoblems that will have 
to he solved in "tailoring protections specifically for that . 
' ee 
- part, of the audien hat is still too Fyoung to. appreciate | 
3 the selling purpo e of., jor GRRSERIES, comprehend or evaluate, 
” commercials., The most/pbvious. problem is that “chilazen be- 
“low the age ots eight | seldom form anything approaching a 
bce of the audience for television peqarpaming. thus ‘ 
the remedy. may have to be some form of Limitation’ on ea 
Liter aed at times when such children form more than a. 
/ * 
(certain percentage of the audience, and/or a’ban on adver- _| 
; 4 
«= tising which is reasonably calculated to appeal to them 
ty 
rather ,than Sa eee to older children., Helitzer and 
aK 5 = eee 
\ ? 5 o “ 
% 332/ Senate Hearings at 415. ae ; ‘ ay? : a 
, : . 


B | 


Heyel have shown that such advertising a 
. 


Dr. Kenneth o Bryan, when he appeared hefo fe the Co ign 


exist. And “° » 


\ ao ‘on December’ Ay 2397; citacea’ some expert ay ek on not Se 


can be identified. For example, He saia, when énilaeen, 


appear Ph eon re Tele, it is a fair inference that Pid child- 


\ ‘4 
ren to whom the commercials are addressed are a year or two 


pennuee than those shown on the screen. Line-drawing in 
this saa may also be facilitated by detailed scrutiny of 


audience» ata for perticular hours or programs. 333/ Ulti- 


ar. mately, however, the Commission will Ee SS 
x 
. ° . gound discretion in draw wing such lines, HRC TAA AENG th 5%: 
. Seat tll ad. oie? 
can never betdone “parte tly. SS -- 5 
2 : - , : re 
me, Z ° i) 
* J * ‘ a a Pi 
333/ A principal difficulty with the data we have now is that audiences 
are broken down in terms. of the-2-5 and 6-11 age groups, not in terms at 
the distinction at age 8 which is suggested ih consideration we have 
-20e been discussing. - + \ ae ; ‘ 
’ Ls t. 
* / 
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‘ THERE ARE NO JURISDICTIONAL OR CONSTITUTIONAL . 
IMPEDIMENTS TO. COMMISSION SESULATION OF TELEVISION 
ADVERTISING TO CHILDREN 


i 


The ACT and CSPI petitions request, and we are 
proposing, that the Commission regulate certain aspects 
of television advertising to children. One concern is 


whether this Commission has the authority to impose the 4 


remedies suggested in light of concurrent jurisdiction. exer- 


cised by this Commission and the Federal Communications Com- 


“ 


mission (FCC). We have concluded that the Commission does 
possess the jurisdiction necessary to undertake any of the 


remedies here proposed. We have also analyzed the various. 


constitutional issues which are raised by our regulation of 
‘donmercial epenel. and have concluded that no. constitutional 


j 
impediments exist to imposition of the proposed remedies. 


* The following jurisdictional and constitutional analyses 
are general in tone.~ Jurisdictional and constitutional My 


questions with respect to the application of the proposed 
remedies are discussed more specifically where appropriate ~ 


in Section VI. ' ™ 


A. The Federal Trade Commission and The Federal, 
Communications Commission Possess Concurrent 
Jurisdiction to Regulate Television scaitas lawebtas 4 a j 


to Children 


47 U.S.q. §307{a), and to deny an “application where the - 


licensed“has failed to meet this standard.. 47. U.S.C. §§ 309(a), 
310(b). The FCC may also suspend or revoke licenses, or 
issue’ cease and desist orders. , 47 U.S.C. §§ 303(m), 312 (a) 

and (b). Except. for the inclusion of the knowing trans- 


mission of ‘false and deceptive signals or communications," 


47 U.S.C. § 303(m) (1) (D) (1), nothing in the ‘provisions of 


- the Communications Act of 1934 relative to broadcasting refers 


deel acdaas | ‘to unfair or deceptive acts or PRBS LOes 

In considering the public interest, ‘the FCC may inquire/ . 
into ene Pemeey deceptive nature of particulgr saa sacti oi 
ments. carried by licensee - However, the FCC has generally 
considered the jurisdiction of this Commission to be primary 


in this area and has announced that it would refer to the 


ra 
Commission any complaints concerning .specific aqvertise- oe 


ments. At the same time, the FCC has emphasized that 


rt 


licensees have an obligation to use reasonable diligence to 
avoid préadcasting, deceptive advertisements, that they should 


be alert to the rulings and activities of this Commission and 
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that a licensee's compliance with this mandate will be 


reviewed in determining whether the licensee has-operated Fi 


in the "public interest." See Alan F. Neckritz, 29 F.C.C.2d * 


. 
. 
* 


807, 810, 812 (1971). In reviewing allegations that a 
licensee failed to exercise due care in assuring that 


eget Ot 


deceptive advertisements are not broadcast, the FCC has 
discussed the reasons underlying its policy of deferring 

to this Commission's primary jurisdiction to regulate 
deceptive naobeiadne. It has emphasized in particular 

its Tindted saiausees and lack of necessary expertise to 
determine: the merits of claims regarding particular advertise- 
ments. Consumers Association of District of Columbia 


(Columbia Broadcasting S stem Inc. and‘ WTOP-TV) , 32 F.C.C.2d 


400, 404, 405 (1971). These same reasons, and “primarily 
the recent activity of the FTC" were cited as the basis for 
the FCC's refusal to initiate sileiakine proceedings to 
establish guideflines relating to deceptive’ advertising. 


Adoption of Standards Designed to Eliminate Deceptive Advertis- 


ing from Television (Petition of TUBE), 32 F.C.C.2d 360, . 


? 
This FCC policy is’ embodied in a Liaison Agreement between ff 


361 (1971). s _ \ 
the Commission and. the FCC adopted on April 27, 1972; 
which recognizes that except for advertising related to 
, x : | . 
prescription @rugs and those areas specified in-’Section 5(a) (2) 


{ 


- 
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of the FTC Act, 15 U.S.C. $45(a) (2), this Commission has 
primary responsibility to regulate ungale or deceptive , 
~ commerdial advertising. and the Fee has primary fesponsibitit) REE 
to assure that the overall operation of bropdeast Licensees . 
is consi'stént with the Communications Act's standard of 
« "public interest, convenience and necessity." ‘The Agreement 
( concludes that this Commission will exercise pi may juris- 
diction over "all matters regulating unfair om deceptive , 
advertising in all media, a inne the Srostcint Realay® 
and the FCC will continue to "take. into account: pertinent: ee 
j considerations in this area" in reviewing appliéations for, Lo ee 
licenses. or for renewals of ‘Licenses. CCH. Trade Rag. . 
‘Rep. {| 9852 (1972). Recently, the FCC acknewiedsed the ’. 
appropriateness of Commission remedies to regulate certain 
broadcast aaveriialng practices. Thus, the FOC stated." te stg 
: that its fairness doctrine was no# an aporopriate canedy 
: fox ffylse,’ misleading or deceptive advertising because a 
f "Congressionally-mandated remedy for assaeiee advertising 


already exists in the form of various FTC Bane EAOnS™ 


Handlin ‘of Public Interest Under the Poiviess Doctrine uly 


‘the Public thearest Standard, 48 F.C.C. 2d t, 27- 28 (1974), 
? wanaeebdscak ion denied, 58 F.C.C.2d 691 41976), eff'd sub* 


e 
nom. NCCB v. FCC, Civ. No. 74-2700 (D.C. Cir. November 11, 


1977) ("Fairness Réport"). The FCC stated: 


"(W]e believe that the public interest)\can be Sy 
best served through the existing, Congressionally 

mandated scheme of regulation,.and by a conscientious ‘ — 
effort on the part of broadcasters to meet their 


obligations in this area [citing Licensee Respon- y 
sibility with Respect to the Broadcast of False ; es 
Misleading or Deceptive Advertising, 32 F.C.C.2d co aie 
‘396 T1971) and Consumer Association of District 


of oa 32 F.C.C.2d 400 71). Fairness Report, . 


. . a 
The FCC also stated that "[i]f‘an advertisement is. found to 
be false or miSleading, we believe that, the proper course 


is to ban it aLeogeeher rather than to make its claims a. 


subject of broadcast debate" nh fairness doctrine. 


- 


Fairness Report, 48 F.C.C.2d at 287 pt 
Presently, the FCC reviews a broadcaster's advertising , 
practices as to overcommercialization 334/ and children' 8 
advertising. - Subsequent to its hearings on the latter Bin : Yat 
subject, the FCC : laa a policy statement limiting the use 4 
of so-called "selling hosts" in children' s commercials na ( 
requiring a clear separation of commercials Even progres 
content. It addressed as well the question whether it. 
should banfall commercials on children's television programming. 


It declined to do so, reasoning that the ban would not be in 


~ 


a 


~- 


334/ . Tn terminating an jnquiry into overcommercialization, the FCC 
declined to issue regulations governing the amount of time licensees 
could devote to commercials, although it concluded that such regulations 
would be within its authority. Amendment of Part:3 of the Commission' 


Rules and Regulations: with Respect to Advertising, 36 F.C.C. 45, 46 
(1964) . See also WMOZ, Inc. , 36 F.C.C. 201 (196@). is 
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the. ‘public interest tecause OE its possible impact on the 
quality of children’ s progéanmind. But the ealiey stn kenent _ : 
eaekely endorsed , the limits: on the amount of children! Ss. 
advertising established by industry codes xia warned that the ’ 
FCC would be prepared to idsue more stringent standards if 
industry self-regulation were shown to be insufficient. 

The FCC deerined to address severat issues raised during the 
hearings, including the impact of advertising of products 
claimed-.to be harmful to children, such as anagk foods, 
vitamins and drugs. It did so because many of these SBENg5 
were the subject of-then current investigations’ by this 
Commission into advertising oractices on children's programs 


and food advertising. Children's. my evinton Rport ang. 
Policy Statement, 50: FiGscCs2d Ly 9 "(1974) , aff'd sub nom. 


Action for Children's Television v. FCC, 564 F.2d 458 (D.C. 


City. LIF). 


, : | »: 
The foregoing pronouncements of the FCC and the Liaison ,, 


Agreement between the agency and this Commission indicate 


that: the ‘agencles have concurrent jurisdiction to regulate ; ‘ 


television advertising to children -- as it affects advertisers 


and broadcasters. 335/ 

When agencies have concurrent. jurisdiction, the baste 
principle is that "[w]here there are two acts upon the ; 
same subject, [the eOUEss will attempt to] give effect to 
them both if possible, * United States v. Borden Co., 
308 U.S. 188,198 (1939). The One occasions when concurrence 
is not given effect are when the st futory provisions of the 


agency are irreconcilably in conflict en bhat of another, 


or when one agency administers a pervasivg\regulatory scheme 


Ss 


which would be undermined by giving effe to the regulations ‘ 


é 
of another agency, 336/ or when concurren PRgolastons would mat 


i \ . ’ 


335/ The Commission, of course, exercises jurisiction to reach’ unlawful 
practices- concurrent with that of other agencies. “This concurren 
has been upheld by the courts... See FTC v. Cement Institute, 333 fst 
683, 690-95 (1948) wherein the Court held that both the Departmen f 

_ Justice and the FTC, under. Section 1 of ‘the Sherman Act and Section 5 ; 
of the FTC Act, respectively, have jurisdiction to reach conduct alleged ( 
to constitute an illegal. restraint of trade; and in Warner-Lambert 
Co. v. FTC 361 F.Supp. 948 (D.D.C. 1973), where the court ruled 
that with respect to proper labeling of drugs, statutory remedies of 
the FTC and the FDA were cumulative and not mutually exclusive and 
both agencies could therefore proceed simultaneously against the same 
party. 


*336/ See, e.g., Otter Tail Power Co. v. United States, 410 U.S. 366 
(1973) and United States v. Radio Corporation of America, 358 U.S. 
334 (1959). 


subject regulated entities to contradictory requirements. 337/ 


The exercise of concurrent jurisdiction by this Commission 
and the FCC over television advertising to children --'as_ 
Lt attacks advertisers. and broadcasters ~- is in no way 
undermined by any of ‘these ‘factors. The Liaison Agreement 
entered into by the agencies supports -- not undermines -- 
the exercise of concurrent jurisdiction. ‘The’Supreme Court » 
has explicitly declined to determine that the{ authority 
exercised by the FCC over broadcasters constitutes a per) Sede 


regulatory scheme, United States v. Radio Corporation 


America, 358 U.S. at 350-51. And the likelihood th 

exercise .of concurrent jurisdiction by this Commi sion 

and the FCC would subject advertisers or broadoasters to 
irreconcilable holdings or regulations is slight. Irrecon- 
cilability would occur only if the FCC wave £6 hold -that . 

the public interest requires the broadcast of advertise- é “a 
ments determined by this Commission to be unfair or deceptive. 

‘ This is most unlikely in view of .two factors: the FCC's * 
determination that this Commission has primary résponsibility 
over unfair or deceptive advertising, and its policy of reviewing 
compliance of licensees with the Commission's findings in 


determining whether they have operated in the "public interest." 


( 


337/ See FTC v. Cement Institute, 333 U.S. at 694-95 and FTC v. Texaco Inc., 
555 F.2d 862, 880-81 (D.C. Cir. 1977). 
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We conclude that the Commission's jurisdiction to seat 


television advertising to children does not interfere with 


Py =~ 


that of the FCC. ; 


B. The Proposed Regulations; of navestieing to. Children 
Do Not Violate the First Amendment , 


“This section considers First Anendment_ questions posed 
=m : 
by the prospect of Commission regulation of sugared food 
advertising to children. Although commercial wpesiet as / 
* . : * 


distinguished from sivas aieoass onsnecunacc ees been _ 


protection (although 


{ 


the parameters of such protection are. not as yet fully 


L 


defined). The question ad ater therefore, whether — 


Commission regulatory action in this area outa be proscribed — 


~ 


=a : ee 


or severely curtailed by the holdings in those cases. Our 
conclusion is that it would mot. For the: reasons set forth 
herein, narrowly tailored and carefully drafted Commission 


regulation of televised advertising of sugared foods to 


% 
‘ 


338/ Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council, 
425 U.S. 748 (1976), is the most significant of these cases. Its 


¥, : : ‘ : 
successor cases include Linmark Associatés, Inc. v. Township of 


Willingboro, 431 U.S. 85 (1977); Carey v. Population Services Inter- 
national, 431 U.S. 678 (1977); and Bates vs State Bar of Arizona, 


45 U.S.L.W. 4895 (Uys: June 27, 197.7). 


¥ 
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children would be consistent with the First Amendment. - 

This section will first examine some of the special “Son 
qualities of children that have been recognized by courts - | 
in tailoring the applicability of First Amendment veqiizenents 
to the needs of minors. The differential treatment of minors 
in other areas of Constitutional import will digo be dis- 
cussed, ‘highlighting the broad application of the principle 


that children are a special class of persons under’ the law. 


The recent "commercial speech" cases will be examined, in- 
cluding an analysis of their underlying . prenises and rationale. 
The "special problems" of advertiseng disseminated via' the - 
electronic broadcast media will be conuidered. The govern-, 
mental pape an advertising that substantially 
intecteres with th paramovint parental interest in the child-" 
teasing process will be analyzed. Finally, the need for 
maximizing the protection of. children consistent with the . 


~, 


rights of adults will be discussed, as well as the appli- ~ ‘ | ‘ 


cation to the matter at hand of theoretical, frameworks which 
have been articulated in’prior cases as a basibltgr lawfully 
curta¥ling speech because of its effect upon minors. The 
concluding juboarrton will highlight cose factors which 
tilt any balancing test required by the First Amendment in 


wf . . 
favor of Commission regulatory agtion in this area. : 


1, “Children are a Special Class .of Persons | 
Under the Law oo ; zn . 


‘a. Children are. Diggerent from Other | 
Audiences in the Context of. the Firat 
Amendment es ‘ ak 


Children occupy a special and different status from 


other persons for First Amendment purposes. . This is a 


principle that has long been recognized and applied in our ‘ 
system of jurisprudence. Its rationale has been explained 
by Professor Thomas I. Emerson, a leading authority on 

the First Amendment. _In his book, The System of Freedem. 

of Expression, Bewacn described "the place of children 


in a system of freedom of expression" as follows:.. 
\ dies "[T]hat system cannot and does not. treat children 
; _ on the same basis as adults. The world of children 
is not the same as the world of adults, so far 
as’a guarantee of untrammeled freedom of the mind .~ 
is concerned. The reason for this is, as Justice ; 
Stewart. said‘in Ginsberg, that a child ‘is ‘not ~~ 
possessed of that fu capacity for invididual | 
‘“ choice which is the presupposition of the First_ 
' Amendment guarantees. ' He is not permitted that 
- measure of independence, or able to exercise+that ~ 
maturity of judgment, which a system of. free - 
expression rests upon., This does ot mean that 
the First Amendment extends no protection ‘¢o 
children; it does mean that children are governed 


by different rules." Emerson, The System of Freedom 
of Expression, 496-497 (1970). 339/ x ' ; 


‘ 


fad » 


339/ See Section III-B supra for discussion of pyschological research 
data bearing out the limited cognitive abilities of children. 
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In cinsherg oy New_ York, 340/ the case referred’ to by Emerson, 


& 


“the U.S. Supreme Court ‘upheld. a state ban on the sale to 
‘minors of materials which depicted or depticitry described, 


among other ‘things, "sexual eondct or §ado-masochistic 
’ ? 


abuse - . ", even ehewal a ban on the sale of the same 
materials to adults would have been constitutionally 


invalid. ‘concurring in that case,. Justice Stewart observed: 
S a 
v4 "[T]he Constitution protects more. ‘than just a 
a man's freedom to say or write or publish what 
>. he wants. . It. secures a6 weil the. liberty for each 

man to, decide for himself what he will read and 

A - to what he will listen. The Constitution guaran- 
h £ ‘eee short, a society of free choice. | Such. 
ro s « a socie resupposes the,capacity of 58 members: | 


x; ! to choose. ; . F 


"When expression occurs ina setting where the 


- capacity to make choice is absent, government e |: 
4 regulation of that expression may co-exisb& with | 
and even implement First Amendment, guayantees.. .. .° 


"I think a State ma ermissibl' ataenine that, 
é at least 1n some precise ekineated areas, a 
a ‘¢hild -- like someone in a captive ‘audience -- is 
cf +e not -possessed of that full capacity for individual 
: choice which is the presupposition of-First - nd- 
m@nt guaranteeS. -It 1s only ‘upon. such a premise, 
“ ‘I should suppose, that a state my deprive children 
e of other rights -- the'right to marry, for example, 
or the right to-vote -- deprivations that would 
be, conatinielgnally intolerable ‘for ey ; 


e * Ginsber NewYork, 390 U.S. at 64 ern ‘1968y 
- rmiphases added; footnotes ‘omitted).. 


Tee . ; mae @ ; ‘ a ‘ , 
: aT + = Py b ak ar | bg} Ph, r 
+ 340/ Gin’berg v. New York, 390 U.S. 629 (1968). ? ; = ee, 
. ! F 
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As thé’ above statements ‘indicate, the assumptions which Zp 

es . ‘ . 3 f -\ 
, underlie Fixst Amendment guarantees do not apply to. children. wk 
. 


chijaren lack the "maturity of judgment," "they full “eapacity - Seton 


for Sndividuad ctfpice, and the perspective that comes From 


time and i a that the law presumes on ‘the part of) c ees 
- : 
adults. It is for these reasons that children hawe ‘beep 4 


* , ’ 
Speeuaee from certain types of speech and other activities 


that could not be “lawfully denie# to adults. if . ae - 
Lan : : Ete ‘« 
~ The Supreme’ Court has ate long recognized that First 


Amendment limitations on state action may differ depending . | 7 


‘upon whether the interests’ of children or of adults are at.’ 4 


issue. In P¥ince v. Massachusetts, 321 U.S. 158 (1944), ; 
a . : ‘ 

a nine-year-old ghild had been distributing religious 4 

liferatmre on the street while accompanied by her legal ‘ ; 


; i > ‘st , 
“ gugMiian. The guardian was convicted of violating. a state ns “3 
child Labor* law which prohibited children within specified 


age sami from selling or offering to sell "any newspapers, 
= * 
all 
y magazines. --Or any other. ..merchandise.. .in any street or, — 
aoe ? )\\ 
Ne 4 


Te oc eae Sc? a 


‘public place." 321. U. S, ‘at. 160-161. ‘The Supreme Court 


{ 


considered a First ‘Amendment chalienge to the conviction “ 


, based not upon freedom of speech or of EDS reat but rather 
, : 4 ; vt 


7 * ; : ’ 
ae upon a(First Amendment claim of freedom of religioh by 


om ng | . | ; oy ; “ ; 


‘the child's guardian for herself and the child. 341/ In.its 
opinion, the SuEeDe Court noted that a similar statute 


of genefal applicability to adults would pertainl be uncon- 


.? 


stieneicWal. However, the Court observed: 


whole community, that children be’Yoth safeguarded 
from.abuses and given opportunities for growth e 
into free and independent well-develg@ped men 

[sic] and citizens....[T]he mere fact [that] a state 

could not wholly prohibit this form of adult 
activity...does not mean it’cannot do so for 
‘children.,.. . 
The state's authority over childre 


"It is the interest of youth spat and of the , 


1s adu 
is particularly true of public activities, and 
in matters of employment." 321 U.S. at 165, 
~» , 168. (Emphasis added). : s 


, 


“Among Sher’ things, Prince stands ‘for the proposition that 


: Ya . é ; A ‘ 
has a strong’interest in protecting a minor from ac 


having potentially harmful consequences.’ as 
J : , : _ A 


' 5 a, . 


) * mh ee Nea A ‘ . 
341/ The Court noted’ that "two claimed liberties are at stake", one 
being the parental, right "to bring up the child in the- way [sic] 
should go....The other freedom is the child's, to observe [the tenets : 
and practices of her faith by preaching the gospel and distributing ‘ . ‘ 
‘ religious literature]." 321 U.S. at.164. Referring to the fact that. 
appellant's claim-was based specifically on, freedon of religion as 


Ny = opposed to freedom of expression, the Court. observed that "it may be ‘ 2” =i 
av “~ doubted" that the former occupied any higher place than the latter. ° o 
dpi _In regard to the "great liberties insured by the First Article....", a a, , 
wh __the Couft stated, “All have preferred ‘position in. our basic scheme." . 
( a Id. (Emphasis added). - ity 
; a } : 


‘ ’ ’ } 


» 


4 \ F . 


4 ‘ 4 


: : £ 4 : ‘ 
@ In Ginsbérg v. New York, 320 U.S. 629 (1968), the j 


Supreme Court’ reaffirmed this proposition, uphalding the State's 


5 ears to deprive minors of access to sexusidy explicit 
A 
materials -- a‘First Amendment right fully protected as 
to adults. The Court in Ginsberg uphetd the conviction of 


‘a luncheonette proprietar who sold two "girlie" magadines to 


# sixteen-year-old ney in wei eran of a New York obscenity 


statute. That statute prohibited the salé to minors undér 
17 years of age of & aes defined to be obscene on the basis 


P sa 
of its appeal to them, whether,or not it would be obscene as 


“to adults. The Supreme Court in cinsMirg upheld the leg- 


islature's power to employ variable concepts of\ obscenity 


& 
- and to restrict the distribution to. minors of otherwise 


pEghecked speech. With obvious approval, the COREE quoted { ee 
4 


as follows from a New York. yeu of, Appeals Senter which 


= ee ‘ 


had addressed the same issue: ’ 


wuaterded which is protected for Aeteiburton to 
adults is not necessarily constitutionally . 
protected from restriction upon its dissemination 
to children. In other words, the concept of , 


obscenity or ‘of unprotected matter may var : 
according to the group to whom the questionable ' 
material is directed or from whom it is quar- 
“ antined..." 3427 (Emphasis. added). : . 
} 
y < 4 J ? a 
t ‘ / 


342/ 390 U.S. at 636, eiting ene Inc. v. Broderick, 18 N.Y.2d ( 
71, T30 218 N. E.2d 668, 671 (1966). 


~ 
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The. clear thrust of the Ginsberg decision, therefore, is 


om whatever the quantum of First Amendment protection ' 


= ‘ 


‘| afforded to the speech in question, when that- speech is ‘ 


_ directed toa child audience, Sue protection affqrded may 


¢ etree ea 
] 


be lawfully ‘diminished or even eliminated if such limitation - 


* 
is justified by.valid state interest's. Citing Prince, the 


Supreme Court in Ginsberg ESP TEESES two state iterate eRe ny 


that supported ne New York statutory vestvletian in 


4 2. t, 
question: ‘ 


"First of all, constitutional interpretation has 
* consistently recognized that the parents’ claim 

to eirhortey in their own Household to direct the 
e rearing of their children ig basic .in* ¢he structure 
: of our society....The legislature could properly 
conclude that parents and others, teachers: for 
example, who have...([the] primary responsibility 
‘for children's well-being are entitled to the 
support of laws ‘gestaned to aid discharge of that’ . 
343/ 390 U.S. at 639. 4 


o "[Second, the] 'State also has an independent . 
interest in the’ well- Penee of its youth. ud 344/ ° 


ids , 640. ‘ _ ‘ 


ca ea ’ é - . . r 
* . * 
343/ ThiSeinterest is also present in the proceeding at-hand. Parents , 


and individuals have assertgd that because of the cumulative impact 

and persuasiveness of televised advertising for sugared food products, 

their nutritional educational .effdrts, and teachings of caution and restraint,.. 
go largely unhéeded by their children and/or pupils. See ‘Section III-B . 
(2)(c) supra. - a8 te a te Ses . 

344/ The Commission has its own statutory mandate to protect television 
viewers, and especially ‘vulnerable audiences like children, from unfair 

or deceptive advertising in or affecting commerce.: This interest may be 
analogized to the secong state interest recognized and upheld in Ginsberg. 


and teachers amongst the ropa that b and supporting groups a ox 


. ‘a2 : . 
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Having thus cited two substantial interests (i.&., that of 
J : Y ? 
parents and teachers as well as the State) in protecting : 


children's welfare and "safeguard [ing them] from abuses",- 345/ 
‘ eee ; : ae 
.the Court was left to consider one remaining question: 


whetMer it” was reasonable for the New York legislature to 


find that exposure to the sex materials proscribed by the 

" statute was "harmful to minors". The Court observed that 
"the sroine Sonsenkid, of commentators is that’ 'while...a* 
causal link has not been demonstrated [between exposure to: 
sex materials and an impairment of the ethical and moral ‘ 


development of youth], ...a causal Tink has not been dis- 


% 


proved either. '" .346/ The Court concluded that ]'We eee 


‘cannot aay that... [the etatutel has no rational: relation to 
the bhieckive of safeguarding minors from harm.' 
, ae: , ; 

- ; The principle upheld in Ginsberg -- i.e., that the State 


a 


may lawfully restrict the dissemination of obscene or other- 
, wise objectionable materials to minors based on their lack 
of "that full capacity | for “individual choic# which is the 

. presupposition .of.First Amendment guarantees" 348/ --has been 
ry : ; . ’ 
; ca . 

3457390 U.S. at 640. 
_346/ Id. at 642. 
347/ Id. at 643. . 


(348/ Id, at 649-650. 4 


an 


) 


e 


recently reaffirmed by the Supreme Court in Erznoznik v. City 
of Jacksonville, 422 U.S. 205, 214 n. 1l (1974). Indeed’, the 
Court in Erznoznik expressly noted that "[t]he*First Amendment 
tighte-ot minors are not iépcenkenwive with those of adults.'" 


-~, 


Id. (emphasis added) (citing Tinker v. 


Des Moines School 


Dist., 393 U.S. 503,.515 es es 3.4 ,concurring) )-. 


The Court suggested, .moreover, that signi icant constitutional 


distinctions can be made based on the age of the. minor: ; 
"In assessing whether a minor has the requisite 
capagity for individual choice the age of the 
minor is a significant factor. See Rowan v. 


Post Office Dept., 397 U.S. at 741 (Brennan, bs ane 


concurring).” 349/ 
Clearly, then, the First Amendment would not preclude Com- '° 
- 
mission regulation which provides for differential treatment 
‘ A : 4 


of pre-school and early school-aged children vis-a-vis older 


af Sh ao te ak 
349/ Erznoznik v. City of Jacksonville, 422 U.S. 205, 214 n. 11 (1974). 
The Court of Appeals for the District of. Columbia Circuit has also noted ~- 
the importance of the minor's age: "Need a nineteen year old and a seven | 
year old be protected from’ the sdme...language?" Pacifica Foundation v. FCC, 
586 F.2d''9, 17. tb: C. Cir, 1977), cert. granted, 46 U.S.L.W. 3436 (U.S. 
Jan. 10, 1978) {No. 77-528). * ’ 


> 


child viewers 350/ in terms of. their access to television ad- 
vertising. 
That obscene materials oy materials otherwise, deemed 
+ 


harmful to minors may be lawfully restricted from children - 


is a principle which has been consistently upheld by the 


Supreme Court. . In Paris Slaton, 413 U.S. 
é 6) 
49, 57.(1973), the Court 


Adult Theatre I v. 


pointedly recognized the high importaNce of the state in- 


terest in regulating the REPOSRES of obscene materials to 
juveniles and unconsenting adults." In Millerv. california, 
the Court noted that "the States have a legitimate tikevent 
in prohibiting dissemination...of obscene material when the 
mode of dissemination RBEESES: wath it a significant danger 


BE 5 ERPOBUES to juveniles." 413 U.S. i: 18- 19 (1973). oir: 


thkevntate Circuit. vi City of pastes 390 U.S. 676 (1968), 
the. Court indicated that ".., [blecause of its strqng and 


ak L i. . = 
‘s ‘4 » ‘ 
350/ A recent case which considered First Amendment requirements in re-* 
gard to high school-aged child speakers and listeners. is Trachtman v. | 
Anker, 563 F.2d 512 (2a Cir. 1977). In that case, the court upheld the 
authority of school officials to prohibit the distribution of a sex 
questionnaire to students in the ninth through twelfth grades based on 
evidence which gave authoritdes reason to believe that harmful psychologi- 
cal consequences could result. The court opinion referred to the rights Pa 
of listeners (vis-a-vis speakers) "to be protected against the importuni,, 
ties of those who seek answers to questions." Id. at 520, .n. 9. The ™ 
instant rulemaking proposals concern the right of. young child viewer/ 
listeners to be protected from advertising which seeks to stimulate harm- 
ful responses by them - i.e., that they demand and consume (highly ‘ sugared 
foods. 


~ 
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abiding interest in youth, a State Itay regulate the dissemi- 


nation to juvenilés of, and their access to, material objec- 
tiongble as to them, but which a State clearly could not 
regulate as to adults." — 690. And in Jdcobellis v. 
Ohio, the Court: "recoghize[d] the legitimate and indeed exi- 
: gent interest...in preventing the ‘dissemination of material 
deemed harmful ie ee 378 U.S. 184, 195 (1964). 


A consideration f the reasons for curtailing thy 


dissemination of obscenity to children yields several sacai= 
lels to sugared food advertising. If children are considered 
particularly susceptible to the effects of sexual materials 
because of’ their intellectual and emotional immaturity, then 


Lt fbliows that they ‘would pe comparably ‘susceptible to ae 


ly sophisticated cateviaten advertisements expréésly aeataned 


to induce their acceptance of certain commercial ideas. State 


curtailment of both types of gpeéch is predicated upon preventing 


a 


v 5 | 
a harmful impact 351/ upon children's attitudes and behavior. ee 


Governmental restrictions on the dissemination of both ob- 
scenity and Advertising to children also support the right » 
af-parents to deal as they see fit with their offspring's 


morals, and nittritional views and habits, respectively. 
é , . 
Finally, the state's interest in prote¢éting children from 

2 4 


speech which can manipulate or expléit them emotionally out- . 
weighs the limited interest that children may have in qb-« 


taining access to both forms of expression -- either erotic 


» / 


materials or highly sophisticated and persuasive advertising .«.. 


which is appropriate for adtilt audiences. dé 


Qy 


351/ See the discussion. by Emerson of the reasons hehind societal 
restrictions on the dissemination of erotic material§ to children: 


"Generally speaking, ...the effects of erotic material on the 
reci ipient are presently unknown. But the available evidence 
does seem to establish that exposure to such material is for 
some persons an intense emotional experience.... 

[Upon] appraisal of the...various social interests that 
obscenity laws are thought-to foster....the issues resolve ‘ 
into the protection of society against (1) immediate harmful 
actions resulting from exposure to erotic .materials; (2) longer- 
range, more remote, harmful actions;... (3) internal reactions 
of the individual, not necessarily reflected in overt action.... . 
[and] (4) the possible harmful results, of any of the types ~ ge 
mentioned, from the exposure of children to frotie materials." 2 7 

S 


Bhs System of Freedom of Expression, at 4964497 


If anything, the data on the harms resulting from children's exposure to 
sophisticated televised advertising, particularly for héavily sugared pro- ‘ 
ducts, is more concrete than that resulting from youthful ‘exposure to a 
sexual materials. See Section III supra. 
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’ b. Age/fBased Limitations on Otherwise 
Protected Rights Have Been Widely 


suhe audience, so atures and SOuESA “have also. vesognicnd 
that other rights of major import may be curtailed as to 

4 ehy Loren in order to further legitimate state inter ts. 
Perhaps the most dramatic dcaonivivation oF the link’ between 


, : ;  . 
age and the enjoyment of basic rights is to be found in the 


very fabric of the Constitution itself. 
. . < P { 


f ; / 
. (i) The right to seek and hold public office is a_ 


Ser 
constitutionally: protected right. Turner v.’ Fouche, 396 


U.S. 346, 362-363 (19.70); Stapleton v. Clerk for City of 


\ ‘ s. 
Inkster, 311 F. Supp. 1k@yy 11190 (E.D.. Mich. 1970). Yet 


-the Constitution itself "abridges" that right unless the 


office-seeker has reached a certain age. Membership ; in the 


~—— 


U.S. House of Representatives and the Senate is limited on 
the basis of age, and age is Specificalay listed as a quali- 
fication for the Presidency. U.S. Const. art, I, 48 2, 

7 Saale ZI, § 1. Presumably, the framers of the Constitution 
: recogitized sha a certain level of maturity and ability to 


deal with problems and situations usually comes-with chrono- 


/ - - ; 
logical age, and accordingly set these limitations. . 
\ “al XY . a é . k ; Sry 
. ig . . e . 4 ‘ Ge 2 ae * 
. : -250- «aes. 
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Ff 


(ii) The right to vote is fundamental because it is’ 
"presetvative of other basic civil and political rights...." 
Reynolds v.. Sims,, 377 U.S. 533, 562 (1964). Yet even the 
liberalizing qwenty=sixth ‘Amendment extended the right of . 
suffrage only to those eighteen aueae of"jage and eiaée;- Shis 
and prior see limitations on voting rights have generally oo 
been based upon the conclusion that citizens under eighteen 
lack the pamanitiy to make intelligent and responsible use ‘of ' 
the franchise. Oregon v. Mitchell, 400 U.S. 112, 142, 240-242 


" (1970) (opinions of Justice Douglas, and Justices Brennan, re 


White ahd Marshall, respectively). eo . 


(iii). The right ok marry has agit called oné of the re) p 
\ 


"basic civil rights be man. fundamental to. the very suet 

‘ sie 
tence and survival of the race." inner v. Oklahoma, 316 U.S. 
535, 541 (1942). Yet the minor's en to marry has eles cur- 


tailed in most states. Maynard. ve Heady 125 U.S. 190, 205 


nee dweigart v. State, 213 a 157, 12 N.E.2d 134, 138 
(1938) ("There can be no doubt hat the Legislature may prescribe ; I. 
ao who may marry, [and] the age ‘at which they may marry...."). : 


Earlier this year Justice Powell, concurring in. Carey v. 


Popslation Services, International, 431° U.S. 678, 706 (1977)™ » 


endorsed such restrictions noting that the statutory 


"...provisions highlight the State's concern that 
its juvenile gitizens generally lack the maturity 
and understanding nécessary to make decisions con- 
cerning marriage and: sexual ‘relations." 
a eee Lg hos 


‘ ae a . > om -251- 


& 


(iv) "The right to work for a mene Oe 


Eee ee of the, conmunity is of the very Bsehce of the 


ta 


personal ‘freedom and opportunity that it was the purpose of. 
the Fourteenth Amendment. to secure." Truax v. Raich, 239 
U,S: say SL (Lets. enphaess added). Yet long-standing feder- 


al and state laws havé restricted or prohibited the employ- 


~. 


ment be children in certain occupations or establishments. 352/ 
2 , : 


(v) The right to travel, the "right of persons to move . 
freely fiom Beate to State occupies: a...protected position 


in our constitutional System." Edwards v. California, 314 U.S. 


160, 177 (941) (concurring opinion of Mr. Pustice Douglas) ; 
twining v. New Jersey,’ 211 U. ay 78,797. (1908); Crandall v. 
Newada, 6 Wall. 35, 47 (1867) tat implied right: "guaranteed", 


by. the Constitution). Yet the issuance ofa driver's license/ 
\ . ey 3 ; . ’ 
one important means of travel-both within a state and between > 


states, is generally restricted, by state law.to persons who 
e be i 


. ° . 


-y 


3587 Wane Pair Tabor Standards adh ce 1938, 29 U.S.¢. §§ 201 et seq 


(1970), prohibits the shipment or delivery for shipment in commerce of. 
goods produced in an establishment in which “oppressive child labor" has 
been employed. ' 29 U.S.C. § 212. Cases upholding and applying state 
child labor laws are numerous. See, e. A: ee ere cee ‘Seafoods, Inc. 
‘vs Beukers, -554’°P.2d 250, 253 (Alaska 1976) ("child abor laws...are -pre- 
mised in part on the notion that a childs not competent to assess the 
risks of personal Lacie and exploitatigfi attendant in the performance of 
hazardous activities");' Gabin v. Skyli Cabana Club, 54 N.J. 550, 258 
A.2d 6 (1969) (broad policy behind th¢ child labor law -- to prevent the 
economic exploitation minors and so to protect chidren -- heldato 
apply even where child was injured ile engaged in non-commercial activity, 
i.e., engaged in‘an activity to benefit a charity); see algo Prince v. 


Massachusetts, 321 U.S. 158, 167-170 (1944); Chesapeake & Ohio Ry..Co. | 
Vv. fe Seep istony 279 U.S. 587, 593 eee he) Ey , 


en “252- 


e, . e e. 


) 


have attained a specified age.. 7 Am.Jur.24, Automobiles ‘and 


Ky . 4 1 2 : 
Highway Traffic, § 107; 60 C.J.S., Motor vehicles, § 146... 


‘, 


Such age Limitations have been upheld as justified by reason 
of having "some faid relationship in dividing the mature - 


individuals from thé imature individuals." People v. Joy; 
271 N.Y.S.2d 15, 19 (1966). \_ | 


~\ 
\ 


NC -— ee ‘ Be : 
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' (vi) Similarly, "the right of private contract is no, 


small part of the liberty of the citizen." Baltimore & Ohio . 


Pi 


Southwestern Ry. Co. v. Voight, 176 U.S. 498, 505 (1899) | 

(Emphasis added). Indeed, it has been held that."[t]he privi- 

lege oe Bonteacting is both a liberty and a property right... . 

[said] right to contract: [being] recognized as within the ; 

prote¢tion of the Fifth and Fourteenth Amendments ." Morris 

v. Holeholwer, 220°N.C. 293, °17'S.B.24'115, 117 (1941) (ci- 

‘tations omitted). Yet it has been pactgni red in most juris- 

dictions that subject to some qualifications, an, infant cannot, 

hind Aiselt-apdoluteiy bye eonkieek. 43 C.J.S., Infants, | 
Keen's . © rule be 

§ fl3 42 Am. Jur.2d, Infants, ’ 58. The prevailing rule Of 

law is that an infant' s contracts . or conveyances are’ voidable, 


¢ 


at’ his oaeen Saat =| right conferred upgn: the: infant for his/ 
w 


_ = protection against his/her own _improvidence aya the | 


designs of PEneES: _ Hurwitz ¥.. Barr, * 193 A. ad: 360 (pe. pe. 
1963). Burhan V- Irigoyen, 30 Cal.2a 861, 186 P.2d 417, 420 oe 


- 
. 


~ 


- . e F . 
ta * ee 
’ * 


Be sees 


(1947) "One deals with infants at his peril") Lear 's- 
ae . 
“Estate, ry Pa. 254, M2 A.2d 624 (1945). oe 


As the ‘iduacing examples indicate, the. éktensive ‘power 
* of the State to protect its children by meang Anvolving some 
A oetntrmesst of ‘their rights and freedoms ha been. widely ' 

“a M4 recognized and applied. Recently, in Pla hed Parenthood of 


. (1976), Mr. Justice, 


Central Mo. ‘v. Danforth, 428 U.S. 52, 103 
Stevens (concurring in part and — in part) eummar~ 


ized this power as follows: 
"The State's interest in the welfare of its 
young citizens justifies a variety of protective 
‘- measures. . Because he may not foresee the conse- 
f quence’ of his decision, a minor may not make 
a an enforceable bargain. He may not sLawfully 
ty work or travel where he pleases, or even attend 
exhibitions of constitutionally protected adult 
" motion pictures. Persons below a certain ‘ 
Is ; age may not marry without parental consent. ‘ , 
oo 5; ; Indeed such consent is essential even when:the = = ~* 
j young woman is pregnant. e State's ‘interest 
in protecting a young. person.from harm justifie 
the imposition of restraints on gs or her fryee- 


: ‘dom even though comparable restraints on aactte 
would be constitutionally impermissible,” ._ 
: (Emphasis added). . 


4 
In sum, if protective governmental action may lawfully 


abridge children's exercise of basic rights” of aie aia 
_ import,’ so too may government Limit children's access to 
highly sophisticated and persuasive..television atvertising | 
which they SannGe ‘comprehend or eveliage: The commercial ( 
speech cases discussed in the following subsections are 
entirely consistent with this position, because the thrust of 
_ those cases is that mature adults ‘head access to commercial 


/ y y RY 
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7 ‘ : 
information ‘inorder to make satlopade intelligent, and ahs 


we - 3 ‘ 
formed economic ‘decisions, heels 
. i : 7" 
~2. Recent Somisesiat Speech Caeee were deadgnie T 
Protect the Information Rights of Adults, not 


Immature Child Audiences 


' 


a. Commercial a eet Now Enjoys some First eg? 2 
Amendment’ Protection 


raditionally, "purely commercial advertiging” was con> 
sidered to be a category of expression outside the” scope of 


First Amendment protection. ,353/ In 1976, however, in the 
Pe 


* ehAciaeys case of Virginia State Board of Pharmacy v. Virginia 
Citizens Consumer, Council, 425 U.S. 748 (hereinafter referred ° 
SE ae ee o 


s t i) 


to as “virginta Pharmacy"), the Supreme Court held that 


“commercial speech does not: lack all First Amendment’ protec- *4 


t 


tion, 354/ and that. a State may not "completely suppress" 


advertising about a lawful activity. | 425 U.S. at 773. 


. 


- 353/ > Valentine v. Chedabonwen, 316 U. S. 52, 54 (1942); Schneider v. State, ; 


308 U.S. 44) (1938). 


g 354/, 425'U.S, At 762. Some, gases subsequent to Valentine v. Chrestensen, 
. presagéd an end tq the traditional dichotomy , ‘between unprotected commercial 


speech and protected political speech’. © ‘see, e.g., New York Times v. 


' Sullivan, 376 U.S. 254 (1964), wherein a newspaper ad having the purpose 


of raising funds for civil rights workers was held to be protected by the 
First Afhendment as a political Statement ‘despite its dommercial setting; 
and Big@low'v. Virginia, 421 U. Bi 809 (1975), +whbtrein an advertisement 

for a New York abortion referral service. publisHed in a Virginia newspaper 
.was held entitled to First Amendment protection since even though it sought 


‘ customers for a commercial service, "(Xt contained factual material of ; 


-clear 'public interest. mo 4221 U. S. at 882. *' 
ro gh hs SSBSe Ae i beg 


290s, 


“ 


‘| 
In Te opinion in fikginia Pp armac , the: Court: deackined: 


the role of advertising| ina f Be ‘enterprise economy as follows: 


“Advertising | fhowdvé i tasteless ahd excessive it 
sometimes may see 1 /i8 nonetheless dissemination 
of information as/to who is producing and selling 

» what product, for what reason; and at what pzice.. 
_ So_long ‘as we pre egerve a predominantly free enter- 
_prise economy, /the allocation of our resources in 


. 


"[PJeople Will \percedve their own best interests if 


on they are we enoug nformed, and...the best 
means to that end is to open the channels of communi- 


_cation rather than to close them. id. a 0. 
Emphasis ASSO) y : 


In holding that: commercial speech ° is not wholly outside 
the protection of the First Amendment , and thus, not “subject 

- to complete suppression by Ebe State," 355/ the Court in vir- 
ginia Pharmacy took pains to’ stress that there are differences: 
between commercial speech and non-commercial speech. 356/ The ‘ 
Court observed that these differenc es warrant “different: 
degree[s] gf protection" 357/ as b tween the two earns and 
that we forms, of ‘commercial ‘spee¢ch regulation abe eureny 


permissib e." 425 U.S. at 770. ' 


| - i 


4 


i it 


fe f : H f ‘ “4 Ps 
355/ 425 U.S. at 771, n. 24 (emphasis, added). 
el Ae Q 


G5 


356/"' The, Court ‘in Virginia Pharmacy pinpointed two specif jer differences 
between / commercial speech and other forms of expression; viz., "the 
greater objectivity and hardiness of commercial speech" when ponpnved » 


to other kinds of BONS Id. : ) a 
| IN > % : 


} 
357/ /a. 


: principles “Laid down ‘iy Virginia Pharmacy in three other : 


Fi * 


To date, the. supreme’ Court has pated and followed the 


a 


major commercial speech cases: See Linmark Associates, Inc. 


“vs Township of Willingboro; 358/. ¢ Carey v. Population Services 


International; 359/ and Bates v. State Bar of “Arizona. 360/ 


iS." os 
Mite, 
t 


358/ 431 U.S. 85 (1977). -In Linmark, the Supreme Court considered the 
constitutionality of a’ town ordinance which prohibited the posting of. 2 
real estate "For Sale" and "Sold" signs for the, admittedly beneficial “’ 

purpose of maintaining a racially integrated community by stemming the 

flight of white homeowners. Citing'Virginia’Pharmacy, the Court in 

Linmark found the ordinance unconstitutional, holding that the First - . 7 
Amendment prohibited the poehesiga from restricting the free flow of baie : 

truthful commercial POTORMAELOD 


’ 
‘ 


359/ 431 U.S. 678° (1977). In Catey, the, Supreme Court held unenriatt= 


tutional a New York statute which prohibited the distribution of con- 
traceptives to anyone under the age of 16, prohibited distribution. to 


anyone over 16 by anyone other than a licensed pharmacist, and. completely i 
banned the advertising and display of contraceptives. | = 


360/ 45 U.S.L.W. 4895 (U.S. June 27, 1977)." In Bates, the Court invali- 
dated as violative’ of the First Amendment an Arizona S' State Supreme* Court 
disciplinary. rule which prohibited attorneys from advertising in news- 


papers or other media. * 
/ . 
t.° 
} t 
f / J 
{ 
’ ¥ Bo» : 


* 


wg 4 . 
'b. The Premises Underlying pisces: Retent Commercial 
cat 


_ $peech Cases are TOApy EASE to Immature 
59 te .Child Audiences yx 


. 


Consideration of the factors involved 361/ in the Virginia 


* Pharmacy line of cases indicates eae. the uliwiod* 8 current: 


inquiry into televised maaea food advertising. directed to. 


young children is in no way precluded by those decisions. In- 


: deed, the ‘rationale underlying the Face’ commercial speech « 


' cases is entirely consistent with ‘che proposition articulated 


Way, % 
by Mr. Justice Stewart in Ginsberg v. New York, that "[(w)hen 


expression occurs in a setting where the [full] capacity... 
[for individual) choice is absent, government Regaiatson of 
that_expression may co-exist with and even implement. First | 
Amendment quarantees." 390 U.S. at 649. (Emphasis added) . 

A] 


Among the significant premises underlying ‘the Supreme 


court, s decisions in the commercial spéech cases are the 


following: that ‘commercial speech warrants some degree of 
First Amendment protection because it serves individual and 


f ? 
« 


cases from.the current inquiry are the fol ying elements (which will be 
discussed individually at different points \tbroughout this First Amendment 
section of the Report): the character and capabilities of the audience 


; 361 / Among the factors which "an ae alfsog lates the commercial speech 


‘to whol the advertising would be addressed; the information needs of the 


consumer and the alternative’ channels for obtaining the information; the 
"total suppression" factor present in the commercial speech cases; and 


the media Paredgir. which the advertising was ‘sought to be disseminated in 
those cases. 
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ame 


" : : a 


societal iftezests in assuring informed and ‘reliable decision-..: 


‘making; | 362/ th 
ferable for. citiz 


‘wides our system of government , ‘it. is pre- 


s sy Sivetiaah government to ae 
; KO less ‘than political choices (i.e. Ses ‘that, the. allocation me. 
societal resources is best made through numerous private 

. economic decisions); that gommercial: speech serves La inform 
the public of ‘the availability, nature, and pices of products 
and services, and:thus performs an indispensable role -in the a 
allocation ofy resources in our Free enterprise system; 363/ 
that most litportantly,-adults are presumed to possess maturity, . 
judgment, rationality, evaluative capacity, and "that full 
‘ capacit for individual choice which is the pyesu osition of — 
“First Amendment guarantees"; 364/ and that Spier alternative 
to the Bagnly paternalistic’ approach of protecting the state's 
citizens by keeping them in total ignorance of proaycl infor- 
mationw is "to assume that this information is not in itself 


harmful, that. people will perceive their own best interests 


* 


4 


© 


ett ‘ 8 ' 
362/ 425 U.S. at 761-765. In his concurring opinion in Virginia Pharmacy, 
Mr. Justice Stewart stated that "...the one facet of commercial price and 


product advertising that warrants First Amendment protection...[{is]) its 
contribution to the flow of accurate and reliable information relevant to 
public and private decisionmaking." Id. at 781. 


363/ Bates. v. State Bar of Arizona, 45 U.S.L.W. at 4899. 


~,364/ Ginsberg v. New York, 390 U.S. at 649-650. (Emphasis added). 


\ 


2D | 


ae eT 


ri : 


Commission actions involved here.- =! 


<i¢ only they. are ‘well ‘enough ingonited, and. that the best means . 


* 


to that end is to open the channels of communteation rather ‘We 


than to close them." "425° Ww On at Titse | a ite . sy, 
a... fa 


"Consideration of theset premises indicates. their inappli> : 


cability. to an audience’ pf children, especially young children. | 


Current evidence indicates, "and legal precedents presume, that 


young children in particular are extremely impressionable, 
) 
and lack the perceptual ability; experience, maturity Of: judg- 


ment, evaluative ckpacity,: and rational decisionmaking pro- 


cesses that ,are ordinarily Sr ed as to adults. Unlike the 
Resseeenea applicable to witha is unreagonabl® to- assume 
that very young children are able rationally tg understand — ' 
and evaluate conflicting or potentially ‘harmful commercial | 


messages; or that when SXDREEE: BS C8 free flow of competing a 


ideas and precept choicés they will. ultimately make "informed 


Nand edliable ‘decisigns” , and perceive their own best - intexeste: 


Accordingly,: ‘because’ the premises underlying the commer- 
cial speech cases are not applicable to a young and highly 


‘immature child audience, they.do not restrain the proposed 


c. The Rationale Underlying the Recent Commercial 

; ha Speech Cases was-to Protect the Interests of the 
Bt Audience and Facilitate Informed and Reliable 

. Decisionmaking, and ‘Not to Establish or Vindicate 


any "Right. to Speak” on the, Part of the Advertiser 


 Riehouen some may argue woe: virginia ‘Pharmacy and its | 


| progeny vindicated a “eight to apaak”. on the part.of an a ad 


tiser, careful: Manat yede: of those cases does not support such 


~260- ' , ‘ t 


a , 
’ fou ~'? 


or . * f he 
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= 


~ 


be ae re | 
an argument. Any ‘such right established or vindicated is 


‘ 


‘merely incidental to- ‘the primary rationale underlying those 


decisions: ds@e protection of a nature audience's right to ‘ . 
‘receive | important commercial information. f era o pv tgs i : 
There are two places. tithe Virginia Pharmacy. opinion 
where the Court made mention of the speaker s ‘right, to “speak... te ve 
“The first instante appears ‘at pages 756- 157 of the ‘opinion, 365/ a Se Ty 
where in elting eeuea) “decided cases", the: Supreme Court ; ., 
referenced pages in earlier opinions which dealt specifically Nae ane att 


‘with a First Amendment right to receive information, ideas, 


publications and communications. The second instance appears 


° j ) 5 


~ De, Se Se 
365/ The pertinent language at pp.. 756-757 of Virginia Pharmacy, peace as 
follows (emphasis added) : ' 


? ¥ ' 

“The question...arises whether, even assuming that First ae 
Amendment protection attaches to the flow of drug price in- .. A F 
formation, it is a protection enjoyed by the...recipients of ~ Pi 
the information, and not solely, if at. all, by the advertisers 
themselves who seek to disseminate that AEC EDEEON 


Freedom of speech presupposes .a willing senses. But 
where a speaker exists, as is the case here, the protecssqn 
afforded is to the communication, to its source and to its : 
recipients both. This is clear, from ‘the decided cases...." > 
(citing Lamont v. Postmaster General, 381 U.S. 301 .(1965), 

Kleindienst v. Mandel, 408 U.S. 753, 762-763 (1972), and : 
Procunier v, Martinez, 416 U.S. 396, 408-409 (1974)). | . . 


/ 


oy 


Va 


: and pages raterenced reveals that each concerned | speech, dis ae 


a= 
2 

am 
= 


4 


at page 762 of the opinion, : 266) where the coun: ‘refers to, me ; i 


labor relations cases. Examination of ‘hhose | specific. cases oi ae 


4 ace 


cussion, or other forms of self+expression (e rr =f ‘peacefus a ahs 


y picketing) | that had implications as much social ana political 


2 


as economic. 4, : Z Pe ie ‘ 
a , ; * 


‘the Court's refefences in Virginia Pharmacy toa right 


of the speaker to speak in an economic setting do not agbback- 


‘from the position advanced here. The Court did not at “all 


refer specifically to the effect on Virginia pharmacists of 
the state's denial to then of a right to advertises. (367/ The - 


Court's REPDAELE throughout: was” on the’ individual and societal yA 


. / 
“ i> ik ‘ : f ° rine OH 
« } 4 ie 
% .# 
. & 4 


* 366/ The pertinent langyage onsp.: 762 of the opinion reads as follows: 


"Focusing first on the individual parties to the transaction. 

that is proposed in the commercial advertisement, we may assume ye 
‘that the advertiser's interest is a purely etonomic one. That - . 
hardly disqualifies him for protection under the First Amend-. "* 6" 
ment. The interests of the contestants in a labor dispute are ; 
primarily economic, but it has long been settled that both the 


employee and the employer are protected by the First Amendment I 


‘when they express themselves on the merits of the dispute in 
. order to influence its outcome. See, e.g., NLRB v. Gissell 
Packing Co., 395 U.S. 575, 617-618 (1969); NLRB v. Virginia 
Electric & Power -Co., 314.8. 469, 477 (1941);.AFL v. Swing, 
.312 U.S. 321, 325-326 abate: eu v. Alabama, 310 U.S. 
at 102." . . 1 ' 
367/ It is natamenehe that the pharmacists were not even plaintiffs in 
the case. The plaintiffs, an individual YVirgihia resident and two-non- ' 
BEGELS organizations, based their claim for relief on the assertion that 
.the First Amendment entitles the user of prescription drugs, to re- 
eive information. ..concerning the prices of such drugs." 425 U-S. at 


_ 754. (Emphasis added) . 
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AS 


~ 


“inter st in receiving. 368/ the factual ‘tn¥ormation Which | was» 
being ofasly suppressed ‘by’ the state-inposed banon Prescrip- : 


Sita tug advertising. oo % = Oi a fs 


ee. 


Moreover, even if one ‘were to acknowledge some right in 


Cd 


=e “advertiser. "to speak", at does. not necessarily follow Ra a 
he _can "speak" to “any audience of his ‘choosing. Ginsberg, 
supra clearly established the principle that even where a 


speech to adults, that Speaker may have no constitutional" 


“right. to disseminate the idéntiéal speech -to minors, | Where 


‘ 


eae Sunpere for the proposition that’ the primary. aii being vindieated / ts 


in 'v inia Pharmacy and its progeny is the right of ‘the public to receive 


izona. In that case, the Supreme Court referred ‘as follows to the 
on which'-had been rendered below by the Supréme Court of Arizona: 
"of particular interest here is the opinion of ‘Mr. Justice Holohan 
in dissent. In his view, the case should have been framed in , 
terms of» 'the right of the public as consumers and citizens to ih 
know about the activities of the legal profession'....Obsérved in / - 
this light, he felt that the rule performed a substantial dis- 
service to the public.... [by preventing] ‘access to such informa- 
tion’...." 45 U.S.L.W. at 4897 (citing Matter of Bates, 555 P. an 
640, 648-649 (1976)). . 


This quotation underscores the priaary Bees of the U.S: susenna! ‘ 
Court in Bates. 


209 ° yg. 


speaker has a contitutdonal right to disseminate caxtein 5,45 $ ey 
. -/ 


te: ad i | | a a4 
“informed and reliable decisionmaking" 369/ would not be. 


furthered ‘by: dissemination’ of - the advertising in question, 
ara the rationale underlying the recent. commercial speech cases . 
“would not: preclude. Commission restraints. on an Advertiser' te 4 


st 


right to address an immature and “highly impressionable audi- 


,ence .via the most persuasive communications medium known: 


to man. : 
ar d. The hie of Advertis $ing in Contributing to. 
: the Intelligent and Efficient Allocation 
Z of Societal Resources -Is not bie by, 
, ; Advertising Directed to Immature 
; ‘Audiences oe 
In the course of its opinion in Virginia marnioy, Toe oi 
Supreme Court indicated that one category of commercial speech 
“clearly subject to governmental regulation is advertising 
, which is "false, ee ia has or misleading. We foresee no , 
obstacle to a State's del ing. effectively with this problen." 
. "425 U.6s at 771... Subsequently, igi Bata vie Skate: Bar of ge SF" rs fd 


Arizona, the Supreme Court expressly noted: 


\\ 
0 


\? ” . ’ P" } 


369/ Virginia Siacaues, 425 U. S. at 761- ards Bates v. Beate Bar of > 
Arizona, 45 U.S.L.Wi at 4899. : 0 yy “( 
. r ? 


\) 


a ) 5 


~~ 
"The determination whether an advertisement is ~~ 
misleading requires consideration of the legal’ . me 2 oF 3 
‘sophistication of its audience. Cf, Feil v. FTC, t! * tpi ge 4 
.285 F.2d 879, 897 (CA9 1960). ‘Thus different de- 
gtees of regulation may be appropriate in diffe- by 
. * ‘rent aca * U.S.L.W. at 4904 n. 37, . a l 


To the extent that the thé televised advertising of sugared 


‘2s 


foods to children is deceptive or misleading, Commission: She, 7 
¢ ‘ y j . . ce 


- regulation or proscription of such advertising is clearly 


supportable. 370/ eae ¥ 


’ : . 
t ’ » : - ‘ = 


' ‘ 
* 


370/ To the extent that thé record developed in response to the sub- 
ject petitions establishes the "unfairness" of televised advertising 
of sugared Eoods to children, Commission regulation’ of such advertising 
is equally supportable. That an advertisement may or may not be de- . 
‘fined as "unfair," depending upon the nature of the message, the medium . 
of communication and the maturity of the audience, may be analogized to . ' Ce 
the variable obscenity standard upheld in Ginsberg v. New York, supra. S Beg ht 
There, the Court held that the State could constitutionally “adjust... . ‘ 
the definition of obscenity 'to social realities by permittina the . 

’ “appeal of this type’ of material to be assessed in terms of the sexual “ae as ae 
interest...’ of minors." 390 U.S. at 638. ~~ ar " 


2 . ° 


hy 


o ' 


f 
EA 


€ i ° « je? $ 
od + ef es 4 . . : ; ‘i ; 
J poceptive | and: misleading advertising is Grohibited under, nae: ; 


nd oF the FTC Act (and was expressly exempted from: 


eye | 
* First ‘Am ngrent sates Virgitia’ Pharmacy). hecwliek it. ¥ Bs 
‘contributes to misallocation of goods ang. paivibes and thereby ae: 
"amin shes the- afttoinney. of he" marketplace. Televised, ad- ies 
-yertising of ‘sugared foods to children. is vulnerable to eta 


same. charge. It does not mpyance the beneficial flow of 


commercial ‘information (and therefore dogs’ not serve. the | eM Se 


eo ww 4 " 
goats: sought to be Was: by extension of First Amendment i G 
GS ei 


protection to Gommerci 1 speech). . mT ON a 
The ‘basic role of advertising ip a fone enterprise sys-. 


= is to contribute ‘to the efficiency of the markétplace by “ye 


ne 


providing "accurate and reliable cuca Siegel relevant to pub- ' ~ 


* lic and private decisionaking. * 372/' Advertising which 


functions properly presumes economic rationality ‘on the part 


sa canoer esenneeeemennneennr-meeneoed j ; ae ¥ . ‘ 

EY 15 U.S.C, § 45 Hg aw A gf eo A i 
}*- : . q ‘ , 

372/ Virginia Pharmacy, abs U. gs. Mt 781 (Stewart, J., concurring ane 

opinion). 8 ae LM 

* * ‘ ! = ‘ ‘ , ] L : 


, ie if “ ; - i : 
ra . . é . ‘ 
te, ae | pi = . k \ t i t 
MN 7 me ie oa) Ag 
ff / nian . ‘ . ‘ " P F 
: ir i 4 ‘ 
{ Hd * % - ; \ / * ra 
‘if a mae 


of consumers. 373/ When saduastita dig is, directed to kidtinici 


having an inherent deficiengy nina laative capacity, such 


advertising encourages misallocation of resources and he al : pear 


ing/ diminished narket “ee ficiency. / ‘biven the FTC's expertise 

an market behavior (both sonaungee” and competitors'), adver-' 

tising narrowly | defined to be deceptive or. unfair when aimed 
« 


at young fiitaren, and «which /teads to icc cae or net social : 


“loss, “aa “not the kind of sernetetal? ‘speech ieee to enjoy 


First,/Amendment pROEEr ETON wisest the Virginia pharmacy 
ale 4 
ag ifapate 
at 3. The “Special aiid of the Electronic 
Broadcast Media" Emphasize the Need for 
. Protection of Children in Regard to 
Advertising Disseminated Via This Mode 
hy of Communication 
Ny 


473/ Among the assumptions underlying the function of ‘advertising. in 
a predominantly free enterprise economy are the following: that’ 
consumer will know his own needs, that he will know what he 

can afford, that, he will seek out the advantages. and’ disadvantages 
of different products and services, ‘and will have the maturity to 
make intelligent choices. As described above, current evidence 
indicates that young children lack the maturity and evaluative 
capacity necessary to make these decisions and choices. Accord- 
ingly, advertising directed to them-may encumber the rational 

‘ allocation of societal resources. Hf : 

4 | A | ) ’ 
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Although the Supreme Court was careful to, distinguish 
the "special problems" of the SEectrnnte broadcast: ia in 
each of its recent commercial anench cases, the Court hae . 
not to date identified or described those "special problems." 
Presumably, they include thetunprecedented power of broadcast 
communication, the fact that children are often present in 
the audience, and the fact that broadcast advertising via 
the electronic. media to particularly vulnerable child slaoaill 
ers presents "Captive audience” Ra ikea 

a. Among the "Special Problems" of the Plectionta 
Broadcast Media are its Unprecedented Power as ’ 


a Mode of Communication and the Fact That ‘Child 
Viewers are in the Audience at Most Times 


Although Virginia Pharmacy, Linmark, Carey and Bates an 
did not’ involve advertising disseminated via the electronic i 
broadcast media, each of them expressly recognized the special t 
status of the electronic broadcast medial 374/ Virginia | ‘ 


Pharmacy, Linmark, and Bates also expressly referenced 


; ® ‘ * * . P “a . ‘ 
374/ ‘Virginia Pharmacy, 425 U.S. at. 773; Linmark Asséciates, Inc. v. na 5. : @ 
Township of Willingboro, 431 U.S. at 94; Carey Vv. Population Services | ' el £ 
International, 431 U.S, at 712 n. 6 (Powell, concurring); and Bates v. ae Sf 
State, State Bar of Arizona, 45 U.S.L.W. at 4904. ; mo: 
‘ 
/ 
Zs a / 
a o * ' 4 


é ’ ; “a ‘ eT 
capitan Broadcasting Co. v. Mitchell, which upheld a,sweeping 
Brohshation agasnee broadcast* cigarette advertising. 375/ ahs 


In Linmark, for example, the Court struck down a town ; 


agehaaee which prohibited the posting of real estate "For 
Sale" and "Sold" fone. In doing so, the Court observed: : a ee 


"Nor has...[the town] acted to restrict a mode of 

communication that...reaches a group the towns Sg 

con a ie at to ats 22 E 83s = at oY ee, town Deed), ‘ 
citing Capital Broadcasting | COs. We Mitchell, 333 Rar‘; foes 
\ Supp’ 582, - . 


“ 
Cunt -_ : ¢- 
. 


375/ 333 F. Supp.. 582 (D.D.c. 1971), aff'd sub nom. Capital Broadcast- — ; ; 
ing Co. v. Acting Attorney General, 405 U.S. 1000 (1972). ‘Gapital | . 
Broadcasting involved a challenge by broadcasters to the constitutiona- ; 

lity of the Public Health Cigarette Smoking Act of 1969, 15 U.S.C. §§ 

1331 et seg., which prohibited the advertising of cigarettes on any ‘ 

electronic, communication media subject to the jurisdiction of the Fed- 

eral Communications Commission. In Capital Broadcasting, the District 

Court upheld the statute, holding that the unique characteristics of 

electronic communication make it especially subject to regulation in 

the public interest. 333 F. Supp. at 584. The court held, moreover, 

that there exists a rational basis for imposiff§ a-ban on cigarette ad- : 
vertising on broadcast facilities while allowing‘such advertisements in cae 
print. Id. at 585. The court in Capital did not specifically address’, 

the issue of the First Amendment rights of advertisers or of those to 

whom the ads were directed. 


c are cy 
. er ; \ is 
* | 
: 3 , | 
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| a, = ae ‘ . ee a | 
bed ae a . 
The portion of Capital Broadcasting cited by the Linmark 
| fourt discussed the effect on. chilar@, particularly pre- y a: 4 


' school and ‘early elementary achool age children, of radio. and 


/ 


/ “television cigarette, advertising, and the ability of ‘Congress 
& | ; 
/* to take this. effect into account, in pecs ong such adver=  S 
fs ' tising while allowing savewtaslag to continue in sihaw media.” 


aoe / Thus, Capital Broadcasting Goneluded: 


? / 9 "Substantial evidence showed that the most ' r) 
e persuasive advertising wag being conducted on 
radio and television, and that these broadcasts 
were particularly effective in reaching a very . 
‘large audience of young people. Thus, Congress — wk 
knew of the close relationship between ciga- ., ig 
rette commercials broadcast on the electronic ° " * 
P media and their potential influence on young 
. people, and was no doubt aware that the younger : 
the individual, the greater the reliance on the, as 
broadcast message rather than the written word. . 
A pre-school or early elementary school age child \, 
can hear and understand a radio commercial, while 
at the same time be substantially unaffected by. 
.an advertisement printed, in a newspaper,’ magazine 
or appearing on a betiboara. " 333 F.<Supp. at’ 
. P 585-586. ig 


Finding that there existed a rational basis for the Con-- 

gressional ban on cigarette advertising on the hroadcast 

media while allowing such advertisements to continue dn the 
as 


; print media, Capital Broadcasting upheld the validity of 4 
‘ | * 


\ | : * aQ7Q= 


the Public Health Cigarette Smoking Act of 1969, 15 U.S.C. 
§§ 1331 et seq. 376/ > “a4 


_ 


The: implication that €an be fairty drawn from the” 


Linmark language coupled with the reference to Capital ° 


Beeasanttnis is that the nature of the medium employed | 


A, 
the /age of the audience, and the ‘subject of the adver- 


tising message are all significant factors in peneiviss 
the extent of permissible commercial speech regulation, 
b. The State Interest in Curtailing Speech is 
Enhanced When the Advertising is Directed 
to a "Captive Audience" b. 
PIONS the factors the State may weigh in the decision 


to eaenke commercial speech is whether that Pere is 


é 


376/ The dissent in Capital Broadcasting (per J. Skelly Wright) was 
premised on the view that cigarette advertising implicitly states 
a position on a matter of public controversy. For that reason, 
the dissent argued that ventilation of this issue on the electronic 
; media by both cigarette advertising and; anti-smoking messages was 
* required by the First Amendment and was further the best means of 
carrying out the beneficial purposes of the latter. The dissent ° ack 
stated: ' : 
% 


. i 
® 


"At the very core of the First Amendment is the nation 
that people are capable of making up their own minds : 
about what is good for them....I'think that when people 
are given both sides,of the Cigarette controversy, they ’ 78 
“will make the correct. aaekanon " 333 F. Supp. at 593- 
\ 594. : 


As indicated above, these premises are questionable as to young 
children. 


nt 


¢ 


> ‘ 


directed to a "captive audience" -+ particularly when the 


advertiser Snploys sophisticated techniques to reach the 
child captive auditor. ee mak 
a al 
The earliest judicial expregeion of concern for the 
child as a captive auditor is. fgund an Packer Corp. v. Utah, oi ; 
285 U.S. 105 (1932), where the Supreme Court upheld a Btate, he 
| law banning the billboard advertisement of cigarettes. The | 
Court noted: | si : , s 
"Advertisements of this sort are constantly before « 
' the eyes of observers...without the exercise of 
choice or volition on their part.... The young 
people as . as adults have the message of the 
\ billboard £hrust upon them by all the arts and 
devices that skill can produce." 285'U.S. at 
‘110. 
The captive audience concerns expressed in Packer have 
particular’ relevance Rare In MES AEB the constitutionality 
of a State restriction on commercial speech, thé Cotirt 
evidenced a concern over sophisticated advertising techniques 
, designed and used to sell potentially harmful products to 
children -- the very concerns that are currently posed by the a 
advertisement of *heavily-sugared products on television. 
The, Supreme Court has in recent years reaffirmed its 
santiden that the State has an interest in limiting private 


speech directed to a captive audience. In Lehman v. Shaker 


Heights, 418 U.S. 298 (1974), the Court sustained a.city- 


& 
‘ . A 


imposed prohibition on the dissemination of political 
idverbisenaete in the city-operated transit.system.’. Finding 
that tHe riders onthe transit system were a icantive audience," 
the Court concluded that there is a "reasonable legislative - 
objective" in restricting advertising "in edie ees nin lnaeec: 
the risk of imposing upon aceeptee audience."”, 418 U.S. at 
a 7 a 
The concurring op@nion of Mr. Justice Douglas in Lehman, 
supra, noted that the State interest in regulating the captive 


forum stems from the fact that the "audience [is] incapable 


of declining to receive [the message]." 418 U.B, at.307:° 7 


Certainly this intefest must then apply with particular 
force to television advertisements directed to yaung 
children. Such children casio resist the impact of com- 
mercial messages; oftentimes, they are even unaware that 
‘the televised commercial constitutes an attempt at per-. 
suasion. 377/ _ . | oy 

‘The amicetia Court has also recently: held that one 
permissible sonatderation in an administrative agency's 
decision to restrict speech on television is the captive 


nature of the television audience. In Columbia Broadcast- 


ing System v. Democratic National Committee, 412 U.S. 94 


377/ See Section III-B(1). 


*. 


= 


« \ . 
(1973),° the Court upheld the-discretion of the Federal Con- 
munications Commission to'permit licensee restrictions on 


access to paid political announcements on television. The. 


i - waar 
‘Court noted that in its consideration of the need for such 


4 


i 
restrictions, 
"(t]he Commission is also entitled to take into 
account the reality that. in a very! real sense 
listeners’ and viewers constitute a; ‘captive 
audience. ™ 4l2 U.S. at 127. Tinphesie’ added) ; 
In its current consideration of the need for regulation 


of advertisements directed to children, the Commission may 


consider that children are captives of the television medium. 


It is notworthy that in Columbia Broadcasting System, supra, 


‘the Supreme Court assumed that even.adult viewers of tele- . 


vision were members of a captive audience. The Court 


remarked ‘that: \ 


\ "The 'captive' nature of the broadcast audience 
was recognized as early as 1924, when Commerce 
Secretary Hoover remarked...that ‘the radio 
listener does not have the same option that the 
reader of publications has -- to ignore adver- 
tising .in which he is not interested -- and he 
may regent its invasion of his set.'"., (citation 
omitted) 412 U.S. at 127-128. 

The Columbia Court further quoted with approval the 
opinion of Judge Bazelon’in Banzhaf v. Federal Cdémmunications 
Commission, 405 F.2d 1082 (D.C. Cir. 1968), cert. denied, 
396 U.S. 842 (1969), which also recognized that all habitual 


users of television are captives of the medium: 


~374—- 


309 


~ wae 


: itten messages are not communicated unless . 

—they are read,,and reading requires an affirmative © 
act. Broadcast messages, in contrast, are ‘in ' 
the air." In the age of omnipresent radio, there 
scarcely breathes a citizen who: does not know 
some part of a leading cigarette jingle by heart. 
Similarly, an ordinary habitual television user - 

e can avoid these commercials only .by frequently 
leaving the room, changing the channel, or doing 
some other affirmative act. It is difficult to 
calculate the subliminal impact of the persuasive 

ropaganda, which may be heard even if not 
tiatened © to./.." 405 PF. 238, at 1100-1491. ‘Cemphaais . 
added). 


The foregoing cases demonstrate that the state interest 


fe 


in regulating messages directed to a captive audlince is not 
Limited to those contexts where there is actu¥t ‘physical 


captivity. Rather, the State interest extends as well to 


those contexts where there is psychological captivity or 
social compulsion to expose oneself to the rorwpfinele the 
message is being disseminated. Certainly in many instances. 
the child may be viewed as a psychological captive of the 


television medtim: 378/ 


378/ At least one Commentator has so es gay See, Comment, The FCC 
as Fairy Godmother: Improving sie elevision,, 21 +U.C.L.A. L. Rev. 
«11290, 1320 n. 150 (1974). Another e cae n children's television has 
¥ observed that television places on children} the peer group pressure 

“either to watch television, or feel left dit: 
Ss ’ 

MEE ey ead talk about the new prciotatie or the new 

stars, you simply aren't~up to date with your peer 

group; thus television [for, children) has a direct 

social utility." ‘ 


W. Schramm, J. Lyle & E. Parker, Television in the*Lives of Our ‘Children. 
59 (1961). 


les 9 


7 


‘the advertiser's message.’ As Professor Charles Black has’ 


. 
Lal 


Indeed, the State interest in regulating speech is undoubtedly ' 
stronger in the case of Séveholegicns captivity because the 
physical captive may simply tune the message out. In con- 
trast, payondiogiont captives, like. children watching tele- 
vision, 379/ demonstrate heightened attention to the message 3 


ma 


and hence are more susceptible to effective inculcation of — 48 ai 


observed: 
* ; rs 
-"[the advertisers]. have marshalled every 
resource of societal pressure, technology, 
and applied psychology to the precise end 
of making the withdrawal of attention. as 
difficult as possible...." 380/ 


« 


Where, as discussed in the next subsection, the effective- 


ness and cumulative ‘nae of the advertisers’ messages 


all 
379/ In his concurring opinion. in Ginsberg v. New York, Mr. Justice 
Stewart observed that "...[a] State may permissibly determine that, 
at least in some precisely,;delineated areas, a child -- like someone 
in a captive audience -- igs not possessed of that full capacity for 
individual choice which is the presupposition of First Amendment 
guarantees." 390 U.S. at 649-650. In the matter at hand, since the 


audience is both a child audience and a captive audience, ‘it is doubly 
deserving of the Commission's regard -and protection!. 


380/ Blaok, He Cannot Choose But Hear: The Plight of the Captive 
Auditor, 5 Colum. L. Rev. 960, 969 (1953). 


; if ; 
seriously encumber the paramount parental, interest in the 
child-rearing process, the case for governmental regulation 


is strengthened. - 

4. The State Has a Legitimate Interest in Cur- £ 
tailing Speech that Interferes with the Para- ~- 
mount Parental Interest in the Child-Rearing 
Process ~ al ° 


tic The’ Supreme Court has recognized’ a state interest in : 
curtailing speech that interferes with parents’ ability to . 
raise their chit dven as they see fit. In Ginsberg v. New. 
York, the Court sustained a state restriction on the disse- 
‘mination of sexually-explicit huiteciaie to minors, noting. 
that such dissemination interfered with the primary’ parental 
responsibility to control the sexual upbringing of the child. 


The Court held that: 


"(Clonstitutional interpretation has. con- 
sistently recognized that the parents' claim 
” to authority in their own household to direct 
‘ the rearing of their,;children is basic in the 
structure of our society. - 'It is cardinal 
with us that the custody, care and nurture 
of the child reside first in the parents, whose 
primary function and freedom include pre-. 
paration for obligations the state can neither 
supply nor hinder.' [citing Prince v. ! 
Massachusetts, 321 U.S. at 166]. The ,- 


begislature could& properly conclude that 
arents and others, teachers for example, 

who have this primary responsibilit - 
children's TS TIE are entitled to the 
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_° of that responsibility....Moreoyer, the pro-— i 4 
* hibitfom against sales to minors does not 
"bar parents who'so desire from purchasing... Ws 
/ [sex-related material} for their ' children." 381/ 


} 390 U.S. at 639. / (Emphasis added). 
Although Mr. Justice Fortas dissented in/G Ginsberg, he 
nevertheless agreed with the proposition that parental, 
authority in child-rearing is of paramount “importance. 7 ml e ie 
Indeed he stressed "our, traditions, and. ..our conception of vy 
family responsibiljty" and expressly récognized' a state : 
e 
interest in protecting parents and children from outside 
ee interference: . 
"The State's police power may, within very . 
broad limits, protect...parents and their 
children from public aggression of panderers 
and pushers [of vulgar literature]. This is 


defensible on the theory that they cannot. 
protect themselves from such assaults." 382/ 


381/ This last sentence indicat] recognition by the Court that a 
parent's decisi td provide such material to his or her child 
could properly stkerse a state's finding that.exposure to such 

‘ material is mange to minors. 


S—— 
? 


382/ 390.U.S. at 674. The Fortas dissent was premised on the arguments 

that the Court had an obligation to conduct its own inquiry into 

whether the material was obscene, and that the defendant, Ginsberg, 

had not sought out the minor who made the purchase. Referring to 

Ginsberg as a "passive luncheonette operator,” Fortas argued that - tm 
"Bookselling should not be a hazardous profession." Id. at 674-675. QO 


iN It. can hardly be ‘argued that food advertisers are "passive". On 

i the contrary, their vigorous efforts to "push" their products to 
child viewers have prompted the penathene preséntly being con- 

sidered. 


\ 


yx . . 
In, Ginsberg, the majority opinion upheld the statute in 


question based upon its similar observation that the parent 


‘cannot always be present to counter adverse outside influences: 


aie 
“While the supervision of children's reading 


of the sale of material to them." 390.U.S. at _ 
°640 (quoting People v. Kahan, 15 N.Y. 2a 311,° 
312, 206 N, E.2d SEEPMEEL) (1965) (Emphasis added) .. 
Moke recently, in Wisconsin v. Yoder, the Supreme Court 
again « emphasized the fundamental interest and primary role 
of parents in the education and nurture of their children 
(in Yoder, children of high school age were involved): 
"The history, and culture of Western civiliza- 
tion reflect a strong tradition of parental 
concern for the nurture and upbringing of their 
cHildren. This primary role of the parents, 
in the upbringing of their children is now 
established beyond debate as an enduring 
American tradition." 406 U.S. 205, 233 (1972). 
It is beyond dispute that parents, alohg with teachers ,~ 
_ have the "primary responsibility" for controlling the dietary 
habits of children. Indeed, the fosteringyof sound ‘nutri=" 


tional habits in the child is basic to the "care and nurture 


~ 


may best be left to their parents, the knowledge __.,, 
that parental control or guidance cannot divays ors 
be provided...jus es] reasonable ee ation — 


ay 


eet - 
de oes of the child." 383/ Yet as detailed dn earlier sections of \ 


yo - this Report, there is increasing , evidence that through" 

‘4 continuous and massive food advertising directed| to children, 
| i" * the advertising industry has successfully engineered itself’ 
-@. 


into a posttion where it commands: substantial ‘power over the 
eating habdite of young children. 384/— eevuike and: teachers 
have asserted that the cumulative: ‘impact of such fevertising. 
has seriously encumbered both the ability of parents to 
one control their children’ s eating habits, and the discharge . 
of end) responsibility by parents and teachers to foster 
1 oun, auteivlonel sense in children. Moreover, given the 
; * importance of television té children and the pervasiveness 
of their viewing habits, (parents cannot be continually present 
to provide balance: and guidance to offset the iiawnee of 


maSsive food advertising to children. 


4 sf ; , ‘ ; 
i 383/ Ginsberg v. Ne “Ginaber v. New York, 390 U.S. at re ce v. Massachusetts, 
* 321 U.S. at 166. y 


, 384/— Parents, educators, and nutritionists have asserted that wal ) 
vised food commercials "nullify sound education", are “counter-produc- 
tive to the’ encouragement of: sound habits" and are "contradictory with 

“ school putritional efforts." .See discussion at Sectiqn IIT-B(2) te) 
7 ae. er eee | af 


ee 


., & 
wr EE, as appears, the cypulative impact of haleviaen food 


BOVEEEAS ING SAERSEED £0 young children padasalced or seriously 


encunbers the discharge of the ‘respective responsiblities of 


¥ 
parents and “teachers, this fact may properly be lecniaidiaca in, 


) h 
any balancing process required by the First ape 385/ 

In any balancing of the respective interests at stake in the 
regulation of advertising directed to’ children, the Commission, 


may properly include in its weighing process the ssocietal 
; a ve 


‘and individual 386/ parental interest. in preventing. any 


undermining of the parental claim to authority and esponsibility 


iis [4 
in, eeunctcn of his or her child. “4 
The next subsection sets out the principles applicable 


s 


, ‘ . f 
to any Commission effort to maximize:the protection of child- 


ren consistent with the rights of adults. . 
/ ; 


385/ See the discussion of Phis point at text accompanying note 399 


‘infra. 


386/ In Prince v. Massachysetts, the Supreme Court termed the "parent's 
claim to authority...in the rearing of her children...[a] sacred 


private interest...basic in a democracy...," 321 U.S. at 165. ‘ | 
4 
f/f . , 
a 
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» 5. Regulation. of Speech for the Purposé of Protecting 
Children is Conéistent with the First Amendment ” 
Urfless the Restriction Unduly Infringes Upon Adult 
_ Rights, or Unless the Standard Adopted is Vague, 
or Overly Broad Even as to Children 


Courts have suggested that children. can be. ‘protected 
from certain forms. of speech as/long as ab Shaditdons are 
met: first, that legitimate rights of sdcltalare not ‘unduly 
infringed in the process; and second; that the prohibitions 
are drawn narrowly and precisely. 


e : * 
In Butler v. Michigan, 352 U.S. 380 (1957), the Supreme 


t 


Court considered the validity of a Michigan law that made it 
dl ; ry | 
a misdemeanor to distribute to the'‘general public material 


Sedatelning obscene, immoral, lewd or lascivious’ language, 

or prints, pictures...tending to incite minors to violent 

or depraved or aunatee acts, manifestly tending to the 

corruption of the. morals of youth." Butler’ had been con- | 

victed of selling a book toa police officer in wiolakion Sf 
\ the statute. Ina unanimous opinidn, the Court overturned 

rake éonviction. Speaking for the Court, Mr. Justice Frank- 


furter wrote that: 


* 


4 


} 
"The State insists that, by a law gidranbinine i) 
i 4 the general reading public” against books not 
w * f ' too rugged for grown men and women in order to 
shield juvenile inn@cendce, it is exercising its 
power to promote the general welfare. Surely { 
this is to burn the house to roast the pig. 


* * * 
( ys 
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“We have before us legislation not reasonably 
restricted to the evil with which it. is said 
to deal. The...{[effect] of this enactment is° 
' to reduce the adult population of Michigan to 
reading what is fit for children." 352 U.S. | 
at 383. ; 

In Butler, therefore, the Court held that the State of . 
Michigan could not eckatty prohibit the sale of ‘materials | 
constitutionally protected as to adults, in*order to protect 
minors. ~The clear implication of the case is that a properly 
drawn reguiation which prohibits minors from’ purchasing Ba jead 

1 Sek ‘ 
such materials, but allows adults to do so, would pass 


/ . 


constitutional muster. a 


‘In regard to written materials ox movies deemed harmful 
to children, relatively orecise enforcement mechanisms exist 
(e.g., prohibiting minors' access to adult" chases ex their 
purchase ab dateviaie in Vadule™ boakatores)... The more 
difficult problem of how to allow the dissemination of 
broadcast nateriads to adults while withholding them from. 
children was considered by the Court. of Appeals for the 
District of Columbia in the case of Pacifica Foundation v. 
FCC, 556 F.2d 9 (D.C. Cir. 1977), cert. granted, 46 U.S.L.W. 
3436 (U.S.|Jan. 10, 1978) (No. -77-528). In that case, the 
court struck down an FCC Order which barred licensees from 
broadcasting seven spegific four-letter words which des- 
cribed “sexual or excretory activities and organs" ina 


patently offensive manner during "times of the day when 


f 


i 8g) 


if ee : ; 
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there is a reasonable risk that children may be in the 

audience." 556 F.2d at 11. One of the reasons for reversal 

expressed by the court was that "in its effort to shield . 

children from language which is not too rugged for many 
* adults, the Solas ine taken a step toward reducing 

the adult population ‘to hearing or viewing only that which 
- is €it for children." Id. at 17. Moreover, the court. held 
that the FCC's ruling suffered from both overbreadth and 
vagueness. In regard to ovérbreadth, the court observed 
that the FCC Order forbade the Lee of the seven cited 
words irrespective of context or however innocent or educa- 
tional they might be. 387/ "Clearly," held the court, “every 
use of these seven words cannot be deemed offensive even 
as to minors. In this regard the Order En eee Id. 
The court held the Order to be vague in that.jit failed to 
define "children": | , i 


"The Order does not even consider [the] age [of 
child members of the audience] as a’factor, 


« ‘much less a significant one." 388/ 
In sum, the Pacifica court applied the principle previously 
articulated by the Supreme;Court in Erznoznik that in the 
387/ The tour observed that under the FCC ruling, at least two 
Shakespearian/works, “certain passages fyom the Bible, the ; ae 
, “Nixon, tapes, and numerous serious literary and artistic works 
, would not be allowed to air. "556 F.2d at 17. 
388/" Id. 
Le : » % 


ss 


“context of the First Amendment, "precision of drafting and 


clarity of purpose are essential." “5356 F.2d at 16. 


oe 


Erznoznik v. City of Jacksonville, 422 U.S. 205, (1975), 
was another case in which governmental ‘restrfint was found to 
(be overbroad and unsupportable. That case dn etna a Jackson- 
“\ville, Fla‘ ordinance which made ita ‘pubtic nuisance a 3 
. \y lpunishable oftenfe for a dnive-in movie theater to exhibit 
films containing nudity, when the scteen was visible from a 
abilie ings: Ot place. The Supreme Court first found that 
the ordinance could not be suahitied on\ the basis of the ae: 
limited privacy igeubine of persons on “the- er streets 
whe, if offended by viewing the movies, <auia readily ive 
their e6yes. 389/ Id. at 212. The Couyt then considered a 
second argument advanced in support of the ordinance: namely, 
‘that it protected he eran: Addressing this point, the Court, 
citing Ginsberg v. New York,’ supra, acknowledged that it was 
r well settled that a governmental entity could adopt more 
stringent controls on communi¢ative materials availab1@to 
youths than on those available to adults. The Court found, 


: * 
however, that: ' ‘tg 


y | : 


389/ The Court in Erznoznik recognized that when faced witha stimulus 
that adults feel is not in their best interest to be exposed to, they 
will avert their eyes. Children exposed to offensive or harmful stimuli. 
will not necessarily do ‘likewise. 


% ay 


"In this case,,..the veuteletion is broader than 
permissible. The ordinance is not directed 
against sexually explicit nudity, nor is it 
otherwise limited. Rather, it sweepingly for- 
bids display of all films containing any un- * 
covered buttocks or breasts, irrespective of 
context or pervasivenesg. Thus it would bar, 

a film containing a picture of a baby's buttocks, 
the nude body of a war victim, or scenes from a 
culture in which nudity is indigenous. The 
ordinance also might prohibit newsreel scenes 

of the opening of an art exhibit as well as shots 
of bathers on a beach. Clearly all nudity | 
cannot. be deemed obscene even as to minors.... 
[I]£ Jacksonville's ordinance is intended to 
régulate expression accessible to minors, it is 
overbroad in its proscription." 422 U.S. at 
213-214. (Emphasis added). 


Analysis of the foregoing cases indicates that where 
governmental regulation totally deprives adults of access 
to “adult" materials, 390/ or to modes of expression. that 
dee not necessarily injurious or unsuitable for ahi tare, 391/ 
such restraints are not constitutionally permissible. ~On the 
other hand, they suggest that more dapenGis dvain geqolabions 
which allow. the dissemination of Katertals to adults, but 
prohibit their dissemination to children, will be upheld. 


} 


\ 


390/ Butler v. 390/ Butler v. Michigan, supra. ” 


391/ The Court in Erznoznik observed that movies containing nudity 


_might be "innocent or even educational." 422 U.S. at 211. 
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. A recent Court of Appeals decision, for example, upheld 
the right of the FCC we prohibit use of the public sicvoves 
to disseminate sex-related material in a titillating manner 
during time periods: when it was probable that children were . 


in the radio audience. In that case, Illinois Citizens Com-: 


mittee for Broadcasting v. FCC, 515 F.2d 397 (D.C. Cir. 1975), 392/ r 


the court sustained an FCC-imposed forfeiture, in effect a 
fine, upon a station which broadcast a day-time talk show 
called "Femme Forum". In the course of its opinion the court 
observed that: . 


"The [broadcast] excerpts cited by the Com- 
mission contain repeated ‘and explicit descrip» i 
tions of the techniques of oral sex. And 
these are presented, ngt for educational 
and scientific purposes, but in a context 
that was fairly described by the FCC as 
'titillating and pandering'....Moreover, and 
significantly, 'Femme Forum' is broadcast 
from 10 a.m. to 3 p.m. during daytime 
hours when the radio audience may include 
children--perhaps home from school for 
lunch, or because of staggered school 
hours, or illness. Given this -combina- : 
’ tion of factors, we do not think that 
\ ~ the F.C.C,'s evaluation of this material 
[as obscene] infringes upon rights pro- 
tected by the First Amendment." 515 F.2d 
at 404. 


' 392/ The Illinois Citizens and Pacifica Cases may be distinguished by 
the fact that the FCC ruling in Pacifica was overbroad, banning material 
that would not be obscene or offensive even to children. Moreover, the - 
titillation factor found significant in Illinois Citizens was absent in 
Pacifica. 556 F.2d at 16. p ‘ 


Commission regulatory action which is neither vague. 
nor overbroad, and which is carefully framed so as not to is 
infringe whally upon adult rights of access to commercial ; 
speech, sould be compatible with the principles established ; 
in the foregoing cases. Drawing lines where the broadcast 
media are involved, as opposed to print materials or motion 
pictures, may necessarily involve considération of such: 
factors as "time a day" restraints and/or restrictions | 
triggered by the existence of significant numbers of young 
children in the audience. 393/ ‘In discharging its statutory 
Mandate, the Commission must seek to accomodate the rights 
of adult viewers and listeners with the interests of young 
children who need protection. If in so doing the Commission 
carefully, narrowly, and as precisely as possible employs 
the least drastic means necessary to accomplish its legitimate 
objectives, such regulatory action would be consistent with 


First Amendment requirements. 


& 


393/ Such line-drawing and measuring (e.g., Of the composition of the 
broadcast audiencé) of necessity cannot be precise, but it seems possible 
to do so in a way that will protect most children most of the time. 


erg, ie ‘ -2 88- 5 % 


‘6. Limited Time Restraints and/or Audience Composition 
Restraints. on Commercial Speech as Possible Commis- 
sion Remedies are Supportable Under Two Theories 


‘a. “Variably Unprotected Advertising" ( Analogous 
to "Variable Obscenity") > % 


In attempting to fashion a remedy accommodating the 
rights of adults to see and hear advertising protected as 
to Stain with the public interest in shielding. young child- 
eah from wekeatn advertising which a "unfair" and/or 


"deceptive" as to that segment of the broadcast, audience, 


the "variable obscenity" standards approved by the Supreme 


Court in Ginsberg v. New York, is a useful analytical - tool. 


In Ginsberg, the Court .noted ‘that dig concept of: variable 
obscenity was developed in Lackhare & McClure, "Censorship 
of Obscenity: The Developing Constitutional Standards", 
45 Min. L. Rev. 5 (1960). In its opinion, the Ginsberg 
Court quoted from that article as follows: 


"Variable obscenity...furnishes a useful 
analytical tool for dealing with the pro- 
blem of denying...[children}] access to 
material’ aimed at a primary audience of 
sexually mature adults. For variable 
obscenity focuses attention upon the 
make-up of primary and peripheral audiences 
in varying circumstances, and provides 
‘a reasonably satisfactory means for 
delineating thé obscene in each circum- 
prance. " 290,083 at 635; ny 4. 


The proposed Akequiatione at hand may similarly invoke the 
_ concept of "variably unprotected advertising" asa useful - 


analytical tool. i 


‘{ 


, 


b.~. Emerging Recognition of Time, Place and Manner 
Restrictions Tied to Content 


Traditionally, "tine, place and manner" restrictions 

have been content-neutral. 394/ In recent years, however, 
there have been increasing judicial indications that at 

least in regard to advertising, time, place and manner re- 
strictions tied to content may be constitutionally permissible. 
As argued supra, the implication of the ‘Linmark’ Court's 395/ “e! 
specific reference to Capital Broadcasting is that at least , 


394/- In Virginia Pharmacy, the “Court held as follows: 
a . 


"There is no claim...that the prohibition on prescription drug 
price advertising is a mere time, place and manner restriction. 
We have often approved restrictions of that kind provided that 
they are justified without reference to the content of the re- 
gulated speech, that they serve a significant governmental in- 
terest, and that in so doing they leave open ample alternative 
channels for communication of the information...Whatever may 
be the proper bounds of time, place and mariner restrictions 

on commercial speech, they are plainly exceeded by this 
Virginia statute..." 425 U.S. at 770-771. 


In Bates, the Court observed that "[a]s with other varieties of speech,... 
there may be reasonable restrictions on the time, place and manner of 
advertising." 45 U.S.L.W. at 4904. And, Mr.: Justice Powell and Mr. 
Justice Stewart (concurring in part, and dissenting in part) in Bates 
emphasized that "...[Q]uestions remain open as to time, place and manner 
‘restrictions affecting...radio and television." Id. at 4909, n. 12. 


395/ All members of the Court joined in the Linmark opinion except for 
Mr, Justice Rehnquist who took no part in the consideration or decision © 
..of the case, OR tes ‘3 ae 


where a protectable group (i.e., children) is involved, con- on 


tent-based restrictions on the time, place or manner of ad- ,, | és 

vertising may be constitutionally permissible and‘ would allow 

the channeling of such messages into apecific times of day. anne 
In Carey v. Population Services International, several 

Justices discussed the relationship between advertising gon= 

tent and time, place and manner restrictions. “Speaking for 

the majority, Mr. Justice Brennan held that ‘ive statutory | K 7 

total suppression of contraceptive advertising or displays "". 

could not be justified on the dual grounds that such adver- \ 

tising would be offensive and embarrassing to thosé exposed | 

to. it, and that such advertising would: serve’ to legitimize 

sexual activity by young people. But, Mr. Justice. Brennan 

observed: 

"We do not have before us, and there- 

fore express no views on state regula- 

tion of the time, place or manner of 

such commercial advertising based on 


these [grounds] or other state interests." 
431 U.S. at 702, n. 29. : * 


f 


Several of the other Justices were moved to express their 
views on this issue. Thus Mr¢ Justice Stevens (concurring 
in part and concurring in the judgment) stated: 

"The Court properly does not decide whether 

the State may impose any regulation on ~ - 


the content of contraceptive advertising’ 
in order to minimize its offensive character. 


"I have joined Part V of the opinion on A 
the underspanding that it does not fore- 
close such regulation simply because an 
advertisement is within the zone pro- 
tected-by the First, Amendment. The fact 
that a type of communication is entitled 
to some constitutional protection does 
not require the conclusion that it is ‘to- 
tally immune from regulation.... 


"In. the area of commercial speech...the 
offensive character of, the’ communica- 
tion is a factor which may affect the ~ 
time, place or manner in which it may 
be expressed." 432 U.S. at 714-715. | 
(Justice White expressed his agree- 

ment with these views. Id. at 703). 


Mr. Justice Powell addressed the same issue of time, place 
.or manner restrictions in his opinion, (concurring in part, and 
concurring: in. the judgment) : 


"The Court does leave open the question 

whether...state interests [of minimizing 

advertising's offensiveness, or its en- 

couragement of promiscuity, or otherwise} 

would justify regulation of the time, 

place or manner of such commercial. ad- 
‘ vertising.... In my view, such carefully 

« tailored restrictions may be especially 

appropriate when advertisin s accom- wie 
elichet By means of the electronic media. 

As Judge Leventhal reeently observe Te sc 


that context, 'there is \a distinction 
between the all-out prohibition of a 


° ch st 
m ; or Oa 
. First Amendment protection is not. 


necessarily entitled to First Amend- 

ment protection in all: places. “Young v. 

American Mini Theatres, Inc., 427 U.S. 
50...-Nor iS it necessarily entitled to. 

such protection at all times.' Pacifica 


% Foundation v. FCC,...556 F.2d 9 (D.C. Cir. . 
ssenting Opinion)." 431 U.S. 


at 712 n, 6.  (Emphases.added). -». 
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These most recent views 396/ of Court members lend. 


support to the argument that time, place or manner 


a 


396/ In the earlier case of Young v. American Mini Theatres, Inc,, 
427 U.S. 50 (1976), "place" restrictions based on content were upheld. 


Specifically, in Young,. the”Court upheld two Detroit zoning ordinances 


that required the dispersion of "adult" motion picture theaters for  - ue 


the purpose of preserving the city's neighborhoods. Theaters were 
classified as "adult" on the basis. of the content of the motion pictures 


‘they exhibited. In the course of the plurality, opinion, the Court. stated 
as follows: . eae ee 


"Even within the area of protected speech, a difference’ in 
content may require a different governmental responseé.... 


We have recently held that the First Amendment affords some 
protection to commercial speech. We have ‘also made it clear 
however, that the content of a particular advertisement may 
determine the extent of its protection. A public rapid 
transit system may accept some advertisements and reject 
others. [citing Lehman v. City of Shaker Heights, 418 . 
U.S; 298]....The measure of constitutional protection to 

be afforded commercial speech will surely be govérned 

largely by the coritent’ of. the communication.... 

[W]e hold that the State may legitimately use the content t 

of thése materials as the’basis for placing them in a 


different classification from other motion pictures." 
Id. at 66, 68-69, 70-71. 


{ 
The dissenting opinion in Young by Mr. Justice Stewart (in which 
Justices Brennan, Marshall, and Blackmun joined) stated as follows: 


"By refusing to invalidate Detroit's ordinance ‘the Court 

' “rides roughshod over ‘Cardinal principles of First. Amend- 

“ment law, which require that time, place and manner reé- 
gulations that affect protected expression be content 


neutral except in the limited context of a captive or 
juvenile audience." Id. at 85~86. (Emphasis added). 


.In effect, then, eight of the nine Justices would have upheld the content ' 
based "place" restriction had the interests of "juveniles! been involved. 


fis tidys ae 
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-397/7° Virginia Pharmacy, 425 U.S. at 771. 2¥ 


a 


et - 


‘ ’ 4 ; ne ~ = \, . ' 
restrictions related to the content of the advertising are™ 


" supportable, particularly «1y where they "serve a i aac 


governmental intere a 397/ {2) where they involve the 


broadcast media; and (Gy ‘where access to a substantial part 


- of the mature andteace is permitted 398/. If, as argued by 


a 


' 


“ 


398/ ‘This would satisfy the requirement of traditional time, place and 
‘manner restrictions that they "leave open ample alternative channels for 


communicatién, of. the information." _Id. The State législation or regula- 
tion struck down™by the Court’ in virginia Pharmacy, Carey and Bates 


‘totally suppressed information pertinent to the health and.legal al needs 
of the public--matters of yital concerni Virginia Pharmacy, 425 U.S. 


at 771; Carey, 43 U.S. at 700-701; and Bates, 45 U.S.L.W. at 4903-4904, 
In Linmark, while the ordinance in question restricted only one mode of 
communication (the posting of “For Sale" or "Sold" signs on front lawns), 
the Court fqund that/the alternative channels of communication (news- 


. paper ads.and real estate listings) were more costly and less effective-- 


in shoyt, "far from satisfactory." 431 U2S. at 93. 
In the recent case of Trachtman v. Anker, supra; note 350, the Linmark 
opinion wag cited for the proposition that a content-based restriction 
on one modé of communication is permissible (particularly where the in- ; 
terests of juveriiles are involved). In Trachtman, the majority opinion 
noted that! the school authorities had not tried to supress all forms of 


roup discussion 


*“ student expression on ‘sex-related matters (e.g., the gs curriculum 
x 


included formal courses on sex education as well) as pee 
\ 


sessions). "Thus," noted the court, , —_ 
‘i . ’’ F . s J 
. "this cdse involved restriction of only one among many / 


‘methods of \communication\ between studenté on sex-related. 


os matters, which the Supreme Court has noted, ‘is not with- 


out significance to First Amendment analysis, since laws 

“ yegulating the time, place yi manner of speech stand on 
a different footing from la prohibiting speech alto- : SL 
gether.,"" 563 F.2d4 512, 517 n. 3 (citing Linmark 


Associates, Inc. v. Township of Willingboro, 431 U.S. 
~ 85, 93). : 
Pi ‘ = P 


va 
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Mr. Justice Powell in Carey, the offensiveness of commercial 

advertising for contraceptives vis-a-vis adults (or at least 

minors old enough to recognize the product in order to be . 

se randeay supports tine, place or manner restrictions, then . i 

a fortiori legitimate governmental concern as to the effects 

of young enaiivent s exposure to televised advertising for highly 

sugared foods should support similar restrictions based, on 

the content of the advertising in question. e 4 
In resend to the matter of adequate access to mature 

audiences, Heke, unlike th situation presented in Capital 

Broadcasting where a total ban ban on broadcast cigarette ad- 

vertising was upheld, Peupieee suppression of all televised 

sugared food advertising is not being considered. rcetested J 

adults will still have access to\such product advertising 

during adult programming, and via print advertising, \in-store ( 4 

promotions, direct mailings, etc. 

| In sum, employment of the concept of content-based time, 
place’ or manner restrictions upon advertising in order to pro-\, 
tect ‘child audiences, while at the same time safeguarding 7 . ~ 


adult rights of adequate access to commercial information, would 


constitute accommodation of the traditional doctrine of time, 


place and manner restrictions to emerging needs. \ 


& ‘ 
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7.' Even under the First Amendment ty tensile ‘Test, -B*, 


. Commission Regulation of Televised Ravertising = 
Directed: to cae leeee is Permissible 


‘ To the Merten that the record i@eiseeaca response to 


. the subject petitions establishes the "unfairness" of televised 


advertising of sugared foods to children, the Commission may _ 


leds ermacely "weigh" 399/ a series of factors - -previously dis- 
easued in the context of this. First Amendment section. _ Among 
siege acbass are the following: | 

(1) The premises and rationale nderiedng the recent 
commercial speech cases (i.e., the, information 


ceive important, 


needs and right\of a mature audience to re- 
Pe information so as to 


He facilitate informed and reliable decision- 
pa aes making) ; . 
; oo 
if _ (2) The character of the child audience (i.e., 


espec ally susceptible to persuasion; lacking» 
‘the Gydgment, maturity, evaluative and 


decisionmaking. capacity of the adult con- A 


: s wi, 
sumers envisioned by the Court in Virginia 


Pharmacy) ; 


399/ In Bigelow v. Virginia, 421 U.S. 809 (1975), the Supreme Court had 
previoysly held that the degree of protection to be accorded commercial 

\ speech is determined by "assessing the Firgt Amendment interest at stake 
,and weighing it against the public interest allegedly served by the re- 
“ gulation, " Id.’ at 826. 


’ 


(3) The fact that the advertising in question is being 


disséminated via the electronic broadcast media 
with its "special probiete®, Or uprecedented impact 
* and unrestricted access by child viewers; ; 
(4) The fact that the child audjence sought to be pro- 
tected is a "captive audience" \of the television 
medium, a status which hae ‘craditionally waxranted 
« special regard and protection; and 
(5) The fact that in seeking to curtail advertising to 
child viewers, the Commission vents be seeking bo 
end a serious encumbering of the parainount pavenkel 
interest in the otivtawcaasthe PROnees \ 

As indicated earlier in this First Aiendeent Creer Peg 
the Commission's mandate to regulate advertising broadcast 
via the television mga which ,is "unfair" | and/or "deceptive" 
to’ child viewers (but that adults may have a cohstitutional 
right a eh presents difficult problems” of accommodation. 
The Commit sAeen Yak constitutionally discharge this Nansen, 
however, by fashioning | the ‘least: restrictive remedy or remedies 
necessary to accomplish its legitimate ‘objectives. So long 
as the remedy or remedies .adopted are carefully tailored, 


pretisely drafted, and allow the mature audience to haye con- 


¢ 


tinued accéss to such product information (by leaving open anple 


alternative information siandeiay. ecg) i televised advertising 


. ' ~ 
de , anh 


during adult programming’ print advertising, ‘ingstore displays,. 
© itn 
etc.), the First Amendyent would not preclude Commission regu- 


y 
¥ 


Rie 
latory action with tdphect to commercial gpeech of this nature. 
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vi. THE COMMISSION HAS REMEDIES AVAILABLE TO CURE THE 4 
: DECEPTIVENESS AND UNFAIRNESS OF THE CURRENT TELEVISED’ . 


ADVERTISING TO CHILDREN. : ie 


A. “Introduction | 1 
‘ . 

Pp Historically, the Commission has ‘been afforded "wide 
discretion" in framing remedies that’bear somé rational re- 
lationship to the cure or prefention of a commercial Rrac- | 
tice found-to: be in violation of the FTC Act. 400/ The 
breadth of this discretion is danmnetiena by the diversity 
of remedies which the Commission has employed in the past, 
which range from assurances of voluntary compliance, to 
cease and desist orders, to affirmative disclosures to cor- 
rective advertising. ‘However, the Commission may impose no 
greater restriction on advertising than is reasonably neces- 


violation of the Act. 401/ 


sary to cure the a 

As we have noted a ve, young children are generally 

unable to comprehend the\,selling purpose of, or otherwise 
, : ‘ 


understand or evaluate, television commercials. As to these 7" 


~ i * * 
‘ ’ 


40/ See FTC v. Nationaf Lead Co. 
Co, v. FTC, 327 U.S. 609 (1946). 


352 of (1957); Jacob Siegel ¢ 


401/ Beneficial Corporation'v. FTC, 542 F.2d 611 (3rd Cir. °1976), cert, 
denied, 430 U.S. 983 (1977). ; 


| 
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children, television advertising addressed to them for. any 
product is inherently, unfair and, deceptive, in ee that 
cannot be cured by any remedy short of a ban. 

And as we “have seen, the unfairness and deceptivences ‘ 
of televised advertising addressed to older children arises” 
out of its heavy concentration on sugared products. The pro 
-blem as to advertising for those products is to cure the un-, 
fairness and deceptiveness it has for children, elthouk ae ; 
reasonably infringing the rights of adults to receive. protected 
commercial speech for those products. 

The petitions on this matter focus predominantly on the 
dental, rather than the non-dental, health risks posed by 
sugared products. Those dental risks do indeed seem to be, 
ag Dr. Jean Mayer has put it, "by far the best estab- (. / 
lished." 402/ They also are the risks that seem to be most 
clearly posed even by moderate consumption of sugared 


products. 403/ 


402/ Senate Hearings at 273. ' : == 


403/ Taking into account that typical U.S. consumption of sugar 
appears to some experts to be far more than MORESRARDs See Section 
III-c (1) supra. 


But not all sugared products pose the same degree of 
dental health harms. As we have seen, it is abundantly 
clear that sugar consumption in general is causally related 
to tooth decay, but less clear exactly how true this is of 
each specific sugared product, consumed in each specific. 
mode. The mos angerous sugared products, from a dental 
health Seandpolee, appear to Be those that are sticky, vis- 
cous or combine large amounts of sugar with flour, ‘and are 
eaten between meals. 464/ Outside of this class, cariogeni- 
city appears to decline by degrees that canngt readily be 
measured. This presents a problem of drawing lines for 
purposes of subjecting television advertising for the most 
cariogenic Seda ke eS stringent regulation than those 
which pose lesser ciekes: Below are Kone of the factors that 
. might be considered in determining aii and for which prod- 
ucts, a remedy might be applied to product pdraptioenents 
on the basis of cariogenicity. 


e 


(i) Presence of Sugar 


A remedy could be directed at advertising for all prod- 


ucts which contain any sugar. Such an approach would recog- 


__ 


404/ See Section III-c (4) f supra. 


Wy -~301- 


é a A : . 
nize that any sfgar in- the mouth in any form and on any occa- 
sion may een da at least some danger Yo the teeth. However, 
; * 


‘begause of tHe routine addition of sugar to most fabricated or 
processed fogds, the presence of any sugar as the criterion 
might put the advertising for virtually every such food into the 
regulated class. Products with relatively small amounts of su- 
<i gar (e.g., bread) are not claimed to pose substantial risks to 
children's dental health. Also, many products that are consid- . 


4 


a ; ered "gooa" or "nutritious" for children (e.g., apples, oranges, 


grapes) contain naturally occurring sugar and would therefore 
be subject to any regulation that employed the presence of sugar 


as the test. 


‘(ii) Percentage of Sugar 


To avoid inclusion of those products with an insub- - 
stantial amount of sugar; the rule could cover only those 
products with some specified percentage of sugar. The CSPI 
Petition suggests added sugar amounting to 10% of caloric 
content. However, the 10% figure (or any other figure) does 
not appear to be founded upon any notion of tolerance that 
is accepted by the scientific community. Cariogenicity 
appears not tg be‘a function aptely of the amount of sugar 


in a product, but to be related 4s well to other factors including 


Ny 
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(a) the amount of time the product is in the mouth, (b) ite 
viscosity, (c) whether it is eaten with a meal or between 
meals, and (a) how often it is eaten between meals. 405/ 
Consenuantly, it might be difficylt to support a regulation 
based solely upon a percentage of sugar. . But we will seek 
comment on this issue. tad 


a 


(iii) Natural Versus Added Sugar 


The CSPI Petition would exclude from regulation ad- 
vertising for products such as fresh fruit which contain 
naturally occurring sugar. CSPI suggests that it is — 
necessary and unwise from a policy standpoint" to estrict 
the advertising of fresh fruit to children, although there 
seems to be very little of such gAvartintng, As we have 
npted above;, the historic evidence suggests that fresh fruit, 
for whatever reason, is not a signi ant cause of tooth 
decay. ‘ , \ 

Dried fruits may: be a different matter in terms of 


‘ cariogenicity, 406/ but they, like fresh fruit, do not seem 


405/ Id. 
406/ See note 224, supra. ‘ 


& 


“to be the subject of significant amounts of television ad- 


vertising directed to children. om ‘ 


(iv) Suitability for Between-Meal Eating 


The remedy could affect only sugared foods that lend 
themselves to between-meal consumption, reflecting thé view 
that between-meal sonaiupeberi annware to be especially 
Gabtogeiie. A particular problem as to this test concerns 
Sugared cereals, which are supposedly sold to be eaten only 
with milk’ and analy at breakfast, but which appear to be con- 
sumed to some ddgree as snacks without milk. The test might 
have to be cohbinied with one or more other tests. ° 

Rulemaking proceedings should elicit comments on all 
factors which influence cariogenicity as well aa on the 
effectiveness aiid feasibility of the remedies discussed in the 
balance of this sectién. These comments as well as the 


‘ 


evidence obtained at hearings should inform the, Commission's 
ultimate decision on the opt tnan remedy or remedies. 

The balance of this section describes alternative 
remedies available to the Commission, their positive and 


negative features, and the First Amendment questions, if 


any, which they raise. 


"me 
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B. sezisneeice Hiectexated in tha‘Body of the 
Advertising 


t 


To the extent that televised advertising for sugared » 
products addressed to children is deceptive ‘or unfair. 
solely igonude of its. failure to disclose \material facts, 
it Sight seem that an appropriate remedy would be to er 
"disclosure of those facts in the body of the advexel eine: 
Such a remedy is commonly employed by the Commission in. 
cases involving advertising addressed to adulte. 407/ The 
question is to what extent’ it would also be appropriate and 
effective here -- where television advertising is directed~to 
an audience which, up to the age of eight, largely fails to 
understand the’ selling purpose of, ot otherwise comprehend or 
evaluate television commercials. 

. The first problem raised by this form of affirmative 
disclosure resembles the problem presented dy the attractive 
nuisance doctrine, discussed above, namely whether simply in- 
forming a small child that a danger exists is sufficient to 


: : em, 
provide the child with adequate protection against the danger. 
"y : 


407/ See -e.g., Ward Laboratories v. FTC, 276 F.2d 452 (2d Cir.), cert. 
‘denied, 36A U. 4% 827 (1960); P. Lorillard v. FTC, 267 F.2d 952 (4th Cir. 


1950), and Firestone Tire & Rubber Co. v. FIC, 481 F.2d 246 (6th Cir; 1973). 
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The answer for purposes ‘of ‘the attractive anes “doctrine is 
no . | That negative answer is ‘probably even more appropriate 
here’, if the information is to be presented in the context 
OF féskages whose everail purpose and effect are to impress 
on “the (china the desirability of the product ‘ynnee poses ae 
risk. - , | 

Another probien coricerns the ability of children te 
understand disclaimers made in televised advertising. The, 
evidence on this subject is nilea. The relevant variables 
seem to include the age of the, children and the form in which 
the disclaimer is presented. For example, the words ae have 
to put it together," spoken of toys, may be more ettactive 
than the words, "some assembly required." 408/ 

Dr. Thomas R. Donchue, Chairman of the Department of 


Communication, University of Hartford, has testified that: 


408/ See e.g., R. Liebert, D. Liebert, Sprafkin and Rubinstein, Effects 
of Television Commercial Disclaimers on the Product Expectations of 
Children (1976). (Occasional Paper 76-8, Brookdale International 
Institute). 5 


£ 


"[O]ur research indicated that when asked to ; 
describe those patent [medicine] ads that have *° 6 «*  * 
‘disclaimers, at ‘the end; "use only -as. BEE atRe wisay See 


s _* by and large the message went undetected b 
. c ren. " 


Other researchers have found that the ability of ¢hildren 
to 'see and hear disclosures depends. in large measure on 
the simpaicity ane force with which they are delivered, 410/s 
Undbetinntedy? the natural incentive of some advertisers 


may be to minimize the effectiveness erway disclosure. “this! . 


4 can be done by delivering the disclaimer quickly, or in a tone 
of voice ah seems unrglated to the rest of the eee one 2 
or while aegecaecins piste is playing in the background) or 
while striking vised effects are on the screen. “all/ Some 

of the possible techniques for minimizing effectiveness 

could doubtless be proseribed in a regulation requiring ~ 
‘affirmative disclosures, but it would be hard to identify, 

jand effectively proscribe, all of the techniques by which 

“the impact of disclosures could be minimized or even negated. 


4S 
ST 
“ 


re 
409/ FTC Hear ing® on Proposed Food Advertising Trade Reg. Rule, Tr. 
3508, (Nov. 15, 1976.) (Emphasis added. ) o 
410/ Liebert, supra, note 408. 


4117 14. “- * 


\¥ 
A “Yor, instance, okt National Association of Broadcasters! code 


é ; seth 
‘ tat “directs “chat eeievidion advertising. for’ ready-to-eat cores Hi *. 

: x | “Adenbity | the role of the preduct tn the context of a balanced. sre 
‘ Me = "Fegimenr~gequiring, in effect, an affirmative ‘aieclosuré | me wat 
ie if ; ae shat the. prgdidt is not an. adequate meal by itself . ‘be’p 
ak, de :* 


ae Pe ” tlgel: ‘hac ‘reqhir ment is mmat! by the ‘simple adaftion of / 
a, tg Ytesnaled! ‘such ae here! s.fun if your ‘good breakfast’ with 
f ; \ : Gorny Snape..." a for the céreal sid n crunch mohy shat it it 

' "part ofe'a P nutty goog breakfast." , ow : . ee 


"e 


There is, 89: ‘evidence thate: as mets tzee ‘and Heyél a 


a explain (p..1 5)y a pre-school child "cannot absorb mary 
"Se. “ideas at one sitting...jf he is being stave too many ideas ae 4 


‘ 
‘ ? * 
i 


: Bt one timeshe will remenber none ‘of ‘them well." The same cae 
is oo problen exists even | ‘for adults. Patil c., Harper, Jr. ’ Chair 
ts 4 man. “of Needham, Harpey and Steers, Inez, a New. York advertising : . 
; agency, has testified 7 fo avercising rai to adults: . * 


ne ' ‘f° of "Wha be we find if: ‘tha ‘with adaleion: ‘of. e oi Sk 
‘Sb eee. og ° atdivionat sales un ‘the impact and plemor- 

. - ability.of the co refal ‘tends to’ be reduced, 9 

a ~ * and this has ‘been*shown time and again in tests om 

that we have done where we have run commercials | oe, ~ tg 

’ : _ forthe same product with one, two,or three 

Ih » , gales points and the margins of effectiveness: 

4 ; ' can run anywhere from 70 percent dawn to 35... 
; : ee ah That_is an order. of tagnitude of difference 

a - in effectiveness when you*begin adding setond- 


‘dary and tartiary sales i Vauas 412/ ' | ; ‘ 


5 ears , i pa" - TE 
° le - a PS ~ ba F : 
5 ‘ “@ rs 7 ‘, . Lr 
i *&* . 4127. FTC Hearings on Proposed Food, Advertising Trade Reg. Rule, Tr. . : _ 
; 6732-33''(Dec. 13, 1976). But see the findings of Dr. Charles Atkin, . 
feported | in the NSF Report at 37-40, that children <n learn as 


, ‘many as three disorete sonanuee 4 from a given television commercial. 
Fi | ; 
af i ays ~308-— " 
™ F ~ . x. ar s 
? ft ~ Pa 3 if a 


And, th the words of Dr. Samuel Ball, of the educational 

Pésting Service; oe think it is possible Ww my get to 
the point where you are’ taylag to. ane too much in Bk 
seconds." 413/ - 


The ‘#indanental aS sumption on hich a. win iB at? 


ff rmative disclosure rests is that the consumer } 118, ig not ‘? 


— 
\ 
always rational ahd logical in his behavior, at least auea e 
vf , 
of being so where his ‘interests ‘require at, “While that * :* 


fundamental, assumption is appropriate an adults, eee, is et 


some qiestion “as to how much validity it hae for ghilarens te 


Thus, Helitzer and Heyel (p. 110) have advised Penapeok ees: 


. advertisers to children thats! 


pore ' [i]t is Piaget's discovery y to, arf esibe 
‘the’ child attains the''age of reason' 


ges about 6 to 7, his mode_of reasoning is 
* still different from that of adults, that 
(Dr. David] Elkind consig@ers to be one, of 


his most important contributions. 414/ , ge 


_Children of elementary school age reason 
in terms of things, and in general cannot »? ‘ 
; deal _in verbal) propositions and abstrac- th 
tions,,which they are actua not able to 
- handle until. about age j\12. thos they may be 
able to tell that of three blocks, A is- 


greater than B, and B is greater.‘than C. 
But they are lost i ou se aypurely ver- 
* Bal question: ‘Halen 1s taller than Mar # ; 
and Mary 1s taller.than Jane. Who is the : ake 
* sw tallest of the three?’ ‘y 
*-e 
» 


rey, FTC Hearings on Proposed Food Advertising Trade Bea mala, Tr. 


Aats=s (Nov. an 1976) .. ¢ 


414/ Dr. Elkind is professor of Psychology at the Tear on 


. Rochester, jand as Gelitzer and Heyel observe (p. 197), "has published 


authoritative interpretations of Piaget." 
7. 
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a ‘ 1 


\ur '. “This dr ashvaey: says Elkind, is only now _— 
beginning to be‘ applied in education. * He’ mj 
‘quotes educational authorities to the effect - $e 


that some traditional elementa school 
T where teachers use verbal pro 


Helitzer sak Gavel add. that “the {aplications for ad- oat 
“) Nertisers are obvious." , SO too are: the implications for the 
. Commission, as it considers possible remedies fdr the pre-. 
sent daceptiveness and unfairness. if the ‘Goal andes uiti- 
mately adopts ‘affirmative disclosures presented’ in the ad- 
vertising itself as an ‘appropriate remedy, it will have to 
assure that those disclosures do not merely present "verbal 
propositions" that "inevitabiy go over the heads" of children. 
It,must-also assure that the effectiveness of disclosures is. 
\ ot subtly -- dr even overtly -- undermined by advertisers: 
Fe may ‘be tempted to minimize their impact. . | re 
, Affirmative disclosures in the context of the adver- 

arnt do not have to be considered as an “éxcgusive remedy. 
They could be require4 in combination with one or Wore ot i 
the other remedies tnhnet below: For ‘example, the Nether-_ 
lands currently ere an outright prohibition on ithe tele- 


vised advertising of sugared products, at any time of day a 
: we oz 


i 


fa. A , 
a Me Meat rt 
; SL: 


- prior to 7:55 pim., or at any time theredfter if the adver~ | 


tising is "clearly directed toward in luencing, children in’ 
favor of the reconmended product." 41 4157 )And those ‘aavane : 
tisecents for ‘gurea. products that are permit! ted. are re- 
aquired to display a, stylized toothbeush asa reminder of 
‘the product's dental’ hazards. 416/\° = . : 
‘Adoption of affirmative disc sures in the context: of 
the advertisements themselves would not pose First Amend- 
ment problems. affirmative dis ostes are a-traditional . 
remedy and Have been upheid repeated1 by_the court's 417/ 


And the ‘recently-d cided vibginia State Board of” Pharmacy 
v. Virginia Citizen Consumer Council, .425 U. 8. 748 (1976), 


left the ages free to impose remedies necessary to eliminate 
harms arising out of eceptive advertising. Id. at 771 « 
The givihuetiew disclo ures discussed have traditionally been. 
*. that’ sort of remedy. 

y a 


* '@ 


2 


14 


416/ Id. 


ALT . Soe; e.g., Ward rateeatniehen v. FTC, 276 F.2d osbioa Cir. _ cert. 
‘denied, 364 U.S. 827 (1960); P. shor blared Vv. an 267 F. 7 952 (4th CiP. 


1950). 


415/ Reclameraad, Radio and Television Advertising Régulations biniinane® 
wy, Article 17. } * 


“at 


ES é Cy Ane Disclogures in Formats Other Than the 
‘i , the Advertising Itself, Or Under Auspices Other .- ¢ 


, a Those of the PAVEXEL ECE . 


- 


,The drawbacks to the affirmative disclosure renedy just 
. + a a 
a discussed could. be: reduced by requiring ‘that ‘the BPRSLOS Eee: » > 
be presented in. some context “other, than that of the product . i: oe 


! 


advettising itself. For ae an. advertiser: ihight be re=- 

quired, for, every “a number of commercials addressed to 

children for sugared : Seaducee, to present "Y" number of oe % 
i fg disclosures, containing wakeltionel. and health infomation,” + C 

‘ | Separating the disclosures from the ‘commercials would ‘make 

the disclosudls more Yisible’ to children’, and probably more = 

intelligible as well, taking into account the. difficulties whlch. 

‘ehiidran have in exyprseting-nulLetple or ogntragictory messages og ee 


-from single 30 - second announcements. 


J *% 


Requiring advertisers to present messages of this. sort 
would have much ‘in common with corrSctive advertising, where~ 
by advertisers are required to present information to undo 

- harms caused by previous deceptive ‘or unfair “iveeetaing, - 
. The only ‘real difference. would ba that corréctive advertising 
has been’ imposed to dispel lingering misimpressions caused — / 


by advertisements’ which are no longer running, whereas the 


affirmative disclosures proposed here would remedy harms 
A : 2 
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be ad 
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* 


svteins out of existing advertising #8. children. ‘ghus,” 
affirmative disclosires could be* yauutrea so long~as the 
triggering advertisements are broadcast. 418/- 

It would thus be harder--although by no, means inpossible-- 
' for an advertiser to undercut ,the effectiveness of an an- 
nouncement devoted: exclusively to the disclosure, than, for: 
advertiser ‘to undercut the effectiveness ofa disclosure 
presented in an advertheenant ich promotes the virtues of 
the product ;; still, At is a to assure ‘that announcements 
prepared by advertisers. would have the . full peice ae 
attention-getting effectiveness lot the ccmuavoiela now being 


addressed to children. Commercial advertisements are, designed, 


as Yoan Gana Caer puts enn "to reach the head through. the - 


emotions, rather than the other sha around." . 419/ On the 


* 
other hand, many current. suite service announcements have a 


bland, gray, conte ei eseate quality, which, as Dr. Kenneth 
O'Bryan told the commission in his b presentation on December 
Vt 1977, tends: to "send the ki s to, the. john." ~The ere 
ei : : se P 
\ ) = 
my ° 


{ 18/ See, e.g.,’ Ward Laboratories v. FTC, 276 ¥.2a 952 (2d Cir.), cert. 
enied, |, 364 U.S. 827 (1960); P. Lorillard v. P. Lorillard v. FTC, 267 F.2d 952 (4th Cir. 


1950); Firestone Tige & Rubber Co. v. FIC, x Co. v. FTC, 471 F.2d 246 (6th Cir. 1973); 
Stuppel Enterprises, Inc., 67 F.T.C. 173 (1965). 


419/ Quoted in Helitzer and Heyel at 107. » 


Ay 


" 


could mandate certain word usage, and proscribe the . 


more obvious means o€ undercutting the disclosures, but 
it could hardly mandate enthusiasm in: their presentation, or ; 
: mandate the Full, use of the. skills at’ the advertiser's. command — 
in putting the disciofurae- across. ‘3 awe | 
One solution’ to the problems inherent in advertiser con- 
‘trol might he to require advertisers {to davota a certain per- ve oe 


centage of their normal advertising budge to the preparation 
4h 7 


and broadcasting of affirmative disclosures. For every "Xx" 


dollars spent on advertising sugared products to children, an °° 
advertiser would contribute "y" dollars for affirmative dis- 

< Ks > Sal ; an ; j : » 
closures on’ déntal or nutritional topics. The advertiser - x 


@ 


would also be required to devise a procedure which would.allow 


independent ex 2rts* and other »representatives of the public 


ee 


ee ; 


to control the content and preparation of the affirmative ee Ze 
disclosures. The disclosures themselves gibght therefore be 

‘prepared wnidae the auspices of health professionals or organi= 

zations such ‘as the Americah Dental Association or American’ 


Medical’ Association. , Subject to sensible begtilotioue; the 
- advertiser might be"permitted to influence the cviaceties ot 
the group and participate in--but not control--the decisions . 
as to SouKen€;. peesentaxtos and dissemination of the diecte> nits : 
sures. The group‘under whose auspices the disclosures were 


; developed’ would be free to draw upon the assistance of adver- 


'tising professionals to devise-the most effective-means of 
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“ 


unicating. those discldsures to the child audience. ‘The 
ly Commission’ role im. this procedure would be to require. . 
ee to deaicate a certain percentage of their adver- 


tiging budget to the seepavation of affirmative dieclosuxes., 


‘and to review the composition of the group to safeguard its 


/Palance. 420/ Affirmative disclosures Riese in this 


we 


fashion contain many Wisttive features. i es 
First, the disclapures could have considerable power, 


The messages ‘presented during 1968 and 1969 in response to 


‘cigarette advertising -were no less ROnaeHe and imaginative 


oe) 


.than the selling messages of the cigarette. COREADL OR: They 


a 


were written and produced by some of the most skilled -niem-. i 


bers of the advertising profession -- some of whom donated 


é 


‘ a 
Ld ° 


420/ The federal courts nade a comparable role in reviewing the composi- 
tion of analogous membership ies under analogous statutes. Compare 
47 U.S.C. § 396(c) (2) (Supp. 1977) which sets forth a concept of balanced 


public interest representation for the Corporation for Public Broadcasting 


("members...shall be selected from among citizens...who are eminent in: 
such fields as education,- cultural and civic affairs, or the arts, | b 
including, radio and,television...[and] shall be selected ...to proyide... 
a broad representation of various regions of the ge various* ‘leon 
fessions and occupations, and various kinds of tal 


(Not more than three of the Commissioners shall be members of the same 
political party"). ; 
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and experience... ~")} 
‘ and 15 U.S.C. § 41 (1970), which balanges membership on this Commission 


it. 
Gi 


+ Te, 


their talents, as indeed some night here, those messages are - 


credited with having. reduced per capita consumption of ciga- 
rettes in this’ SounErY during: the. period’ when they were 
broadcast. 421/ - 1 , 

Second, the remedy is not new to the Commission. The 
Commission has already acknowledged its usefulness | in an earlier 
proceeding, In 1972, it submitted a statement to the Federal 
Communications Commission which suggested several situations. 
where this type oe abilvantive dtawiowncs might be the most 


suitable remedy for unfair and deceptive acts or practices. 422/ 


- 


? 


421/ Judge Wright's dissent in Capital Broadcasting vy. Mitchell, 333 - 
F. Supp. 582 (D.D.C. 1972), aff'd. 405 U.S. 1000 (1972) notes that: 


"The figures on total U.S. “cigarette consumption from ‘1967 

~ » to the present are quite striking. U.S. consumption reached - 
a peak of 549.2 billion cigarettes in 1967, the year before 
the Banzhaf ruling. As the Banzhaf messages began. to appear 

- on the air in late 1968, consumption began-t© drop for the 
first time in two years. It slipped to 545.7 billion in ° 
1968 and 528.9 billion in 1969. Cigarette commercials and 
most Banzhaf messages left. the air on January 1,.1979, an& © 
their departure was accompanied by an immediate resumption 
of the upwardwtrend in consumption. 536.4 billion cigarettes 
were consumed/ in the unitéd stats in 1970 and “the projected 
figtre for 1971 is 546.0 billiqn." 333 F. Supp. at 589, n, 18. 


422/ Statement of the FTC, In the Matter of the Handling of Public | 
Issyes Under the Fairness Doctrine and the Public. Interest Standards 
of the Communigations Act, Part III, FCC Dkt. No. 19260. , 


_» ‘Although the comnissfon has not in the past required ° 
: affirmative disclosures to. be presented in contexts other. 

than regulated advertising, this does not mean the Commission 

lacks. authority to tueies the remedy. 423/ The “remedies” 

available to it now suggest othérwise.- The Commission, for 

i, example, can seek to deprive respondents of illegally acquired . 
or galas. 424/ The Commission iss has broad pdned ke require . 
advertisers to expend funds in furtherance of its ordert, as 
‘in corrective advertising, where the Commission has ordered . 
a specific auvilen of an advertiser's budget to be allocated 
iy Sie was Tat nt the Commission has va to exertise its authority 


. in this fashion does not indicate that the Commission lacks the requisite 
power. See, Warner-Lambert v. FTC, where the District of Columbia Circuit 


rejected the petitsioner's argument that the "late emergence of this "newly | 


discovered’ remedy [corrective advertising]" was evidence that the FTC 
lacked authority to impose the remedy. ’ 562 F.2d at 759. Accord, National 
‘petroleum Refiners Ass'n Vv! FTC, 482 F.2d 672, 693-94 (D.C. Cir. 1973), 
cert. denied, 415 U,S. 951i (1974). 


424/ 15 U.S.C. § 57(b) (1970), as amended (Supp. V. 1977). 


be : : 
7 ~. 2 it) 


~~ 


~ 
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Sy 


: r ‘ 8 
te the required correction, ., The Commission has also, | 
“th. the corrective advertisin es, dictated the form of: 


‘the particular disclosure and wactantos by which the: disclosure 
is to be disseminated. «Pte. coninission’c “can require expend- B 
iture of funds for corrective, advertising to eliminate harms = 

~ from unlawful -advertising, it follows that it can require ae i 


expenditures | for affirmative disclosures whieh: will. serve 


+" 


ss, that same purpose. 

This remedy may; however; have some drawbacks. First, 
_ dit may raise, ‘mechanical problems of implenentation. It would 

i Woe the cooperation of public health scolenadonelw ready 

é to take the responsibility for development of disclosures. 


Second, the remedy may be inadequate for very young children 


o . who: fail to understand what commercials are. Third, the remedy ’ 


_ May be inadequate for even those alder children who lack the,, 
- maturity o fully comprehend the dangers of especially cariogenic 
products, or that: a decision to consume one Product may imply 


a decision to forgo another, or that current pleasure may bring 


« > 


425/ Warner-Lambert Co., 86 F.T.C. 1398 | (1975), aff'd, varner-Lanbe 


« to. wy; Em 562 F. ad 749 (D. Ce Cir. 1977). 


— 


assure their own protect 


future discomfort, or i pene lack the capacity to 


ouke they have: ‘been: advised.of 


the existence of a health danger. ‘Such disclosures any not 


suttioe any more ‘than they do in the context of attractive: 


nuisances or commercial contracts. For those children, Sie : 

closures may still leaye a residue of unfairness or decep- 

tiveness, Ms N Sats 3 . 
Should the Commi asion desire to ‘adopt this remedy, as 

would face few, if any,. First Amendment. inhibitions. In “tact, 

this remedy would advance the First, Amendment's under}yiing’ 

goals-~assuming Sips are fully applicable to children~-by 


ensuring a greater diversity of information in the marketplace. 


‘Children (and adults) are currently exposed only to one- 
4 ‘ 


- 


overcommercialigation on children's programming. Moreover, 


‘sided selling messages for sugared products. The proposed 


remedy would impose no limit on aooants: or. content’ of:. commer= ae 
cial speech; it would Sarit sdduepeleecn to place as much 


advertising on the airwaves as they were able, subject only 


‘to the concerns of the FCC and the broadcasters. to avoid 


regulations of this sort have been explicitly sanctioned by 


the Supreme Court. In Virginia Board, the Supreme Court - ° 


affirmed the State's capacity i ag the "stream of commer- 
; peal, tneoe me on flow[s] cleanly. as well as freely." 425 U.S. 


. at 772. ‘The Court elaborated in a footnote that it might be ~ 
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appropriate to require that a ‘SEMEL S EAT message appear in 
a , Particular form or ipelude additional “information” 80 as. to 


La deceptiveness. 425 U. Ss. at 771-72 n. 24. The | 


yetftirmative disclosures. proposed here would help to ‘assure *; 


Ser 


. . tn , m ‘ “ : Ca) ' . 
t at commercial information flows "cleanly as well as freely" 


d might significantly: reduce the harm of televised adver- ae 


tising for sugared products.. . 
4 


.D. Limitations on the Amount of Advertising | 


Permitted for Sugared Products - . os 


oo as 
, 


To the extent. that the unfairness and deceptivancad of 


televived advertising for sugared products result from its 


cumulative impact on children’ 8 eating habits and nutritional . 


beliefs, it might be appropriate! to reduce the amount of 3 


television advertising for such. products which can be directed . 


to children. For instanie, an overall limit could be imposed © 


“ons the. number of advert pements for such products which could 


» 
be run per hour, day’ and vou week during: ‘children’ 8 programming. | 


The advertiser could be held Fespdnsible for assuring, that 


Sa 


advertisements placed with: Sepaagtacact ere not shown in’ +. 


« : 5) ‘ 
violation of this ryle. 426/ a : a ry 


426/ This pequiremsnt doula impose little burden on thé advertiser. 
Currently, advertisers take steps to assure that advertisements for their 
products do not run "back-to-back" with the advertisements of direct 
competitors. u 
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rt 


othat this Commission ‘has that jurisdiction. First, this 


4 7 . | ts « ‘ 
‘One. threshold aumwtion is. whether this Commission has" 

jurisdiction to impose a remedy ‘adel would limit the ESS 

_ of television’ advertisenents: fax a aban products, a. remedy, a 


"which might appear to tread on the traditional concerns of 


the Federal Communications Commission. We have concluded ” 


Commission” clearly possesses jurisdiction concurrent with that Ry 
of the FCC to regulate broadcast advertising. The "Fcc tradi- 


.tionally has left to this Commission questions as to whether, — 


any particular ‘advertisement or class: of advertisements is 


4 


exercised jurisdiction ae the maximum Lato of advertising 


permissible ina ‘given’ period of time the remedy under. dis- 


cussion would not affect the total nunbex or ae ae of 
a A 12 
tht 
scheweelane which might be anion in any given pe toa. phe. el ee 


limitation would be “imposed only on commercials for sugared 
products addressed = children to, remedy the cumulative 

harms arising out ot their aanaiue number and the lack ‘of any 
information, directed to, children ‘for other foods. And adver ~ 


iteera for Sonne prdducts could fill the available spots 1s \ 


~left-by'a reduction in the amount: of. ‘sudafed pe ppnaicke adver- 


tising, : = a J AN sal 


While we believe that this Commission has jurisdiction 
to impose this remedy, we still recognize that as a matter 


of comity, it would be appropriate to solicit ‘the FCC's 


Pie 


unfair or deceptive. Second, - although the- FCC has traditionally of 3 


| eR, 


ae : be , : as - i 
views on tifis subject. We propose to! Sees FCC to 


aubnit those views in the context of the public hearings . \ . 

we recommend. r = DERE cg i “sats oh yy , ® , 
F 4, \e ; j 

there would be a dunbet of practical advahtages. -to this — ? 


remedy. ‘ at er a a 


“.. Rivet) « diminution ih the ‘amount: of sugar Pia ape tet 
ae 


viewed py] ehitaren ‘might si gc the | Sitiosade Sinich - manur. % & 


ae 


cturers jet sugared foods command ‘over the eating 
“of chinacen The harm of angered food advertising to” ‘ ae 
children \is./more the,.result of the cumulative impact. 9 all ; : hee 
the commercials in’ the\ sai than of any one pacei elt t 
message.” A wienitt gunk ¢oncern: ‘is that eho auntinutes a 
massive nature of this advertising message overwhelms | | 
nutrlionaa instructiotl or warfiings from p apente -and: other il : 
séurces. 422/ A bra0e regulation rile limiting, the smog of : shies 
cae sugar advertising perinitted to children woyld sddcaen . 


is concern and might enhance the ability of parents, ‘ edu-. ' 


cators and nutritionists to impress upon children the risks 


of sugar consumption. 
\ 


HERON this approach, would be relatively simple to 


inbharehe, ie It would relieve’ the Commission of having ko 


/ 
' 


J r) 
eh, t ‘ 


ah 

ae i " . "y ’ 5 oe ‘- ” * hk : = - 8 ™ 

ag ae a phy ot Ae 
° 


Sinica sche ey we aia above are. that _ Sugar comnerg{a 1s 
; Lity, sound education," are “counterproductive to” the encouragement | 
i soung- habits," a arg. "contradictory with school nutritional ef grts. x 
See Section III- B(2)'(c) vs supra. ok id 


Wisi .° fe58 


77 : ' ; . bf 7 rhe 


‘ i 


eo ae afr oe é 
Zi sie advertisements iy order to ascertain whether. they 


employed 


facts. D tection of. violations” would tnvetiva only simple 


arithmetic -- i.e., counting up’ how much sugared’ feod adver- 


ising was broadcast during a given unit of time. Violations 


-.f 


could be called to the Commission’ s attention by any par- 
ent or organization which monitors ghildren' 8 aaa’ 
. “‘Phird, this: remedy would: pose ‘elativaly” few First 


zAmendment problems, Commercial speech for highly agared 
ee \ 3 a 7 
products would still bé- permitted--but only in smal. r 
. Ow wy 
f a 5 


7% 


‘e, however, ome pdisagvantages tO. thie remedy. 
\ 
‘First, a might be arabic ey to select the number of adver 


‘tisements a coula be proadcast. ‘what number might have 


to be set: at! a level significantly lower chan present. 
Say : 
Reseaveh also suggests that car ahd to even ‘woduvate amount@ — 


of. advertising can influence children’s. attitudes’ poward and. 


Sealres for advertised products. The, NSF, Report (p. 125) has 
summarized the pertinent findings . y 
rR ‘ 
> wy SA considerable ‘amdunt of secondary research in, 
“ learning theory and the available primary research 
"Ns indicates. that.neither the rate at which. children 
ne encounter-a commercial (i.e., frequency.per pro-_ 


. _ gram or per week) nor the totel aes of times 


they encounter it, beyond the firs two 

exposures, has any incremental effect on either. 

their liking of the brand or their intention to . 
aoe request dr buy it." " . 


Noe te hniques or failed to disclose material 


+ 
od 


” 
' 


hy 


piatance + the information they COR’ ey. potake 
_# 


, J‘ b | rs, " 
ae a mere reductipn “the number of televised 


yugar Menkutias addressed to: ‘chil nen might g ot agequatedy 
Xute various 


‘forms of affirmative disclosures. discyssed above, this. remedy 


Provides childern’ with no information about ‘the product. 


Ss 


/ 


4 


f Third, this remedy ‘wight “iinet adver fe competitive ef-. 
Pacts. aantelieadics the amoun£ of ‘sugar, advertising . 
DN tas on: children! s "programs might raise the price, of 
» the remaining ane available for such. advertising, since 


kere woulda be tha same muiber 


é food ddvertisers:: 
“bidding for: fewer sietes 3 nae leads. ke the. 
onty the 1aheese advertisers. of sugdrea foods, whines could 


~‘, ol: i 


¢ / 
afford the increased aaverialns costs, would be able “to 
advertise their prbdiets’ during childrens programming. 


Further, a diminution in the time available ‘would necessarily « 


>. 


Limit “the amount a new egtrant, could advertise, even: assuming 


‘ 


the new entrant .had the. funds. 
u. -* ‘ ye Pind : . 


/ 
* 


7 Be A ; 
E. | Limitations on the Techniques: Employed or 
Representations Made in ROUEVEBLOD Adver- 
eee for Sugared: Foods 


Aa we described in Section EEPA ALL Gy SUES, the 
techniques eiployed in davayiined advertising addressed to 


children Incigae yeutes suggetitions “nat a particular ‘product - 
; y 


ba -) 


+ tw 


7 


2 © 


‘ 


will build strength or improve athletic performance; "moti-~ ) 


. 


vating scenes" including the Sambi sae tug-of-war or chase a ; 
sequence. in which one character demonstrates he product's 
desirability by wresting it from another}; the use of super at 
. heroes; ‘peer group acceptance appeals; and selling by Suaentn, 
ters who also appear in programming. a 

. Television commercials for cantly or other confections 
often stress that CORA INESS and stickiness are desirable f < 
qualities and that such products are ‘Gleliahis in seonértion 
to the time Eney can: be retained in the moutH. Television | 


advertiging for pre-sweetened cereals touts "sweetness", 


"chocolateyness", "honey taste", and "cookie flavor", etc., xe 


desirable qualities for breakfast foods. 
To the extent that‘ unfairness or deceptiveness arise 
out Be aig of these Reohakques oe representations, the question < 
is whether a prohibition on thesttor other techniques: or 
representations would be feasible and effective. Fs 
The first ‘observation is t at it would do little to 
aa the unfairness and decéption inherent in addressing 
any television advertising BO mw are too young to. 
understand the selling purpose re 6 herwise comprehend or 
evaluate a commercial. Apart from this shortcoming, this 
solution has some positive features, but mostly negative ones. 
On the positive side, proscription of techniques and repre- 


sentations which are unfair or deceptive in advertising to ‘ 7 
. z e , x 
. -325- ¢ y - 


| 
360. “ 
/ . 


children)has substantial precedent in Commission law. Tech- 


‘pigues identified as dapeptive vere ‘proscribed in Ideal Toy / 


and Topper corp., 79 F. ., C. 681 (1971). 428/ as. they had | 
the CApaeRey to convey apagitte nisimpressions regarding. ove. 

Ff 
More recently, the Commission. prohibited’ the use of a beuper- 


*. 


hero", in Hudson Pharmaceuti¢al Co., 89 F. TC. 82 (1971), on © 


‘the theory, as stated in the Complaifit, that the use of saad 
‘figure could convey misimpressions conéerriing the product, 
to the possible health detriment of the child viewer. 429/° _ oy 

: . @ But. there are indications that proscriptions on Fepres. 


“Sentations or techniques might not be ef fective: “hére.. (As we - pe: 


ee shown, the élaims and representations made in adver- } 


/ 


tising addressed! to children for sugared products tend to" be “e 


so broad. and unspecific that it would be.hard to define the 
‘i ) : ‘ a ta tl ; 
"% i267 the The techniques proscribed in each of those casés. included visual 
demonstrations which misrepresented the hentic qualities of the toys, 
for example, in Ideal, that a "Robot comma" toy could be voice-controlled 
(Id. at 312-313); in Mattel that a "Ballerina" doll could dance without 


assistance Id. at 668-669); and in Topper, that the "Johnny Lightning" 
car has doors and a hood which, can. open and close (Id. at 683-684). 
S 


: x 
429/ Paragraph 12 of the Complaint issued fn Hudson alleges that the 
use of the hero figure can "lead children to believe that the endorsed . 
product has qualities and characteristics it does not have". Id. at 86. 
“Paragraph 13 alleges that advertising which features | "Spiderman" can « 
induce children to take excessive amounts of the advertised product which 
Y / can cause substantial injury to them. Id. 


“representations tobe prohibited. The association of’ char- 


acteristics such as “chocolate” or "marshmallow" flavor with 
"concepts of good nutrition might be appropriate for Brahe ttaea, 


So too might various deprauantations in commercials for candy Jf: 


and other confections, which. promote »those patterns of con- . 
( 
sumption. that pose the greatest merface to dental health. 


‘Prosoribing certain techniques in commerci’als addressed 

to children-~for. example, animation, "host selling",' authorita- ‘ 
tive veidecoern: user acceptance appeals, etc., xigovhae its 
shortcomings. First, any list of proscribed techniques could — 

be "invented around". Second, proscription of any technique - aa 3 
would quickly invite almost insoluble arguments over whether 

a particular commercial really did employ that technique. 

Third, the’ unfairness and deceptiveness of ‘current advertising 


° 


for sugared products stems not so much from the use of any - : . a 
» 


| specific technique as from such factors as (a) the powér of ‘ . 
tele 


n as an advertising meditim, '(b) the well-financed 
aw eS 


expertise and sophistication of the advertisers, (c) the 
naivete of the audience, and (a), the harms that can be done 
both by the products‘themselves and by the advertising.. a ) 
Limitations on techniques are not likely to reach those 


factors. 
| The problems posed here are different from those posed s 
i] ° 


in cases-like ‘Ideal Toy, paeteis wid Hudson, where a specific 


identifiable technique produced a specific deception. 
. e * . 


~327- 


362. 


Accordingly, limitations of the sort just, discussed are not 


likely to be the optimum yodutlons, 

Should the Commigsion opt for limitations on “techniques: oe 
employed or represent tions made in television advertising for 
gee ligt it would face no greater First Amendment impedi- 
men S than those previously discussed in the affirmative dis- 
closures sections. Proscriptions on deceptive statements and 
techniques have been imposed for mene years by the Commission 
and irgenta. Pharmacy indicates that the Birat Amendment. is 
no bar to such regulation. 425 U.S. at mn. Restrictions. on 
particular representations or techniques leave open "ample a 
alternative channels for communication of information" and 


would thus be permissible restriction, Id. 
_P..Bans on Television Advertising to Children 


Le Bans ow Television Advertising Directed 
to Audiences. Compoged of Substantial 

umbers of Children Too Young to Under- 

stand the Selling Purpose of, or Other-' 

wise Comprehend or Evaluate Commercials 


af 
‘We have shown that televised advertising addressed to 
young children, who do not yet #nderstand the selling 
nt 


purpose of commer cigs, or who neh the apateey to comprehend 


or evaluate such comenetals, or a fortiort to pre- school 


4 


\ , ‘ 


children who have ‘even greater perceptual difficulties as 


¥ 


to advertising, is inherently unfair 


id deceptive. The - 


inherent unfairness and deceptive ss aye so great that only 
vi ; . , : 
- a ban can effectively remedy ‘them. 


There, are practical problems in declaring young children 


"off limits". to advertisers. First, itis difficult to 


ad & 
identify precisely the age group that is too young to under- 
stand the selling purpose of, or otherwise comprehend or 


evaluate commercials. ‘There is some indication that 


children eight and under Be ies this group. Available 
audience surveys divide the child wiitenas into. 2-5 
and 6-I1 age groups;. but do not specificalty state the pro- 

y portion of ehiraeen in the audience who are under eight. ae 
Thus it may be im ossible to know that proportion cake ly. 
although supportable interpolations could be done for equ- 
latory purpdses Stan the available data 430/. Ps 

The next problem is that children under eight probably 
aye almost never a majority of.the audience. A. C. Nielsen 


data show that pre-schoolers constitute only some 20% of the / 


4 


ye 
. 


430/ Currently available demographic data and Nielsen data would provide 
sufficient information for making rather precise interpolations. 


\e + 


‘ > 


total viewing audience on Saturday mornings and on portions 


“ot Sunday mornings. 431/ Older children. (ages 6.to 11) 
constitute some 308 of the viewing audience during the same 

~ periods. 432/ On weekday mornings and ae obhae ines fives 
schoolers nakq up a lesser portion of the total viewing audience, 
ranging front a high of 10% on weekday. mornings ahd diminishing . 
at other ‘gluse. 433/ Thus a ban designed to protect children 


below kine age of eight woild have to take effect when they ~ 


*. 
‘. 


constituted far less than a majority of the audience. One 
possible solution would be to have the ban take effect when 
younger children constituted more than nym percent of the 
audience and adults constituted less than "Y" percent. 


This would have the effect, if appropriate values were given 
nd ae © - wee 
to "X" and "Y", of avoiding a ban when advertisers might be 


Ce 
431/ A.C. Nielsen, Inc., Viewers in Profile, September 29, 1977 to ‘ai 
October 26, 1977. 3 
ay 


432/ Id. Data set forth in the NSF Report (p. 19, Table ii-5) confirms 
‘that Saturday morning and portions of Sunday morning are those periods 
when the largest percentage of the audiience is children. Of those 
programs most heavily viewed by children, only those which appear on 
Saturday ‘and on certain hours on Sunday morning are composed ae audiences 
which are pregonsnan ely children. - 


433/ Id. . 


a 


% 


trying to reach the adult audience. If the Commission 
prohibited television advertising in programs 20% or. more 
of: whose audience is pre-schoolers, large amounts of television 


‘ 


advertising on so-called children s programming-~at least 

the Saturday morning hours--would be eliminated. This would 
confer a significant degree of protection on younger children, 
wines the. television advertising broadcast during those periods 
is prepared with, the child audience in mind. 3 * 


mmission might adopt a scheme ‘ 


As_ an alternative, the 


which eliminated television adve sing whose "dominant 


» 


appeal" was to younger children which featured products 


re purchased primarily for, 


~~ 


We believe that these and related issues should be 


which appealed primarily -.to, or 


younger children. wm 
raised and thoroughly explored at the hearings that we recommend. 


a5 Bans on Television Advertising Directed 
to Children For Those Sugared Products 
Which Pose Serious Dental Health Risks 


* “NN 
Both the ACT and CSPI petitions request the Commission 
to ban television advertising addressed to children for 
those sugared products which they believe pose the greatest 


harm to dental health. Bans are not imposed lightly and 


are appropriate only upon conclusion that less stringent 


f 
remedies are insufficient to cure the deceptiveness or un- 
fairness. A nae can be made, however, that. the hace: tieing 
out of television advertising directed to children for the 
most cariogenic products are 80 great that they-can not. be 


| 
semedte by any measure ShOEE: OF. a ban, 


"The facts supporting a ban haye been explored above. 
Briefly, the problem is that tele Bion ‘exerts a uniquely 
powertid influence over Lac aka ite influence is being 
used to persuade them to take substantial health risks that 
they are ill equipped to access, and that ch advertisements 
skew their nutritional habits toward sugared products and away 
from more nutritious foods. ) | 
This is accomplished by using sophisticated psychological 

insights into how best to shape Ghildren' s behavior. The 
success of the advertising in question seems to Kee no ~ 
small measure from sepioiracionas children's inherent inetd 
Rakion to watch and imitate adult behavior, and follow. the 
lead of even such unlikely adult or companion surrogates as 
animated cartoon figures, wizards, and talking animals. 

_ We submit that only a ban on advertising to children will 
suffice in the one of the advertising of those products which 


can most severely aa children's teeth. Affirmative dis- 


closures of whatever variety, proscriptions on certain 


=332= 


techniques or ‘representations, or limits .on the numbers of 


= t . : 7. é 


television advertisements for sugared products._which can be 


- directed to children ee have their deficiencies, as we have 
soiibed out. 2 ) x 
- We halve aixoaunea above the elements which fess to 
distinguish the ‘most cariogenic sugared foods ; including, 
suitability for between-meal consumption. The ban we propose 
would apply only +O television advertising for the most 
cariogenic products. And it would apply bags to television 


advertising "directed children." 


Impose Bans on Television Advertising : 

., Addressed to Children,, and the Precedents 
‘Which Show the Appropriateness of that | 
a in the Present Case oes 


de ? a 
‘The Supreme Court has explicitly affirmed the Commission's 
tenn powers to ban unfair or deceptive acts or practices. 
In Jacob Siew CO. v. FTC, 327 U.S. Bch 612-13 (1946), 
the Suprem Court wrote that: > : . 
"ang. Connisaton is the expert body to 
- determine what remedy is necessary to 


eliminate *the unfair or deceptive trade 
practices which have been disclosed. 


.° 


It has wide latitude for judgment and 
the courts will not jnterfere except 

. where the remedy. seTected has no rea- 7 
sonable relation to,the unlawful prac-: ‘ 
tices found to exist." (Emphasis 
added.) 4347. a.” 


It was clear at the time of the Court's writing that 
the Commission's authority to fashion effective remedies 
extended to bans on practices found to be ea even ise 
such practices were not, in addition, deceptive. Twelve 
‘year earlier, in Keppel, the Court had expressly sustained 
that sort of ban. 435/ That case involved selling to children 
by a method amounting to gambling which the Commission banned — 
outright, choosing not, for dxample, - to permit it to. continue. 
subject to some’ lesser restriction, such as Hgoloains of. the 
risks involved, | 
In additioif, the Supreme Court has. recently anategiced 
the Comientonts power in enforcing Section 5 of the FTC Act 
to those of a "court of equity, ".S6H, supra, 405 U.S..at 244. . ii 
‘ mo 
\ ere ad i Ae 


ee ee ee) ee A 
434/ More recent expressions of the ‘bane’ Paint. are. FTC v. Ruberoid Co., # 


343.U.S. 470 (1952) and Moog Industries, ne FTC, 355 U. S.. ath. > eg 
rehearing denied, 355 U.S. 968 (1958). ’ ae 


t 4 
435/ 291 U.S. 304 (1934), ; 


‘alle 
ate 
Pd 
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~~ 


The Commission itself, ap construing these equitable powers, 
‘has said. that they extend to “defin[ing] those practices 
which shouldbe forbidden as unfair because contrary tq the 
_ public policy declared in the [FTC] Act." All-State _Indus- 
tries of North Carolina, 75 F.T.C. at 491. (Emphasis added.) 
“More specifically, the Commission has’ on several recent 
occasions recognized that bans on broadcast advertising for 
products that pose health risks to children may be the only 
way to cure the unfairness and deceptiveness of such adver 
tising. In both 1968 and 1969, the Commission expressed its 
“concern about the unfair and deceptive impact on children of [ 
cigarette advertising on. radio. and television, and recommended 
to Congress that such advertising be banned. 436/ The Com- 
mission did not attempt to ban that’ advertising because Section ; 
5. of the Federal Cigarette Labeling and Advertising. act 437/ 
revoked the Commission's authority to do so--in the context of 
that one particular situation, while leaving’ the Commission's 


authority to order that remedy otherwise intact. 


- 


436/ FTC, Report ‘to Congress (June 30, 1969). 


437/ Act of July 27, 1965, Pub. L. No. 89-92, Section 5, 79 Stat. 283 
(The restriction on FTC action expired on July 1, 1971)., 


a , * igre 8 


. } % . ; . x - ‘ ‘ ‘ 
L ttle more. than a year ‘Ago, the Coinmission: considered 
the apptopriateness of a ban on televised advertisifg direct- 


‘ 5 ee. . ee | 
ed to children for another product, that posed health risks, ‘ rd 


children's vitamins. The complaint issued in Hudson Pharma- 
ceutical company 438/ raised issues analogous to those ine > 
volved: hére., It alleged that child-directed television 
advertising, for vitamins was unfair because children, by ™ e ie } 
virtue of their ‘youth and inexperience,’ lacked the capacity- 
to detechine whether taking vitamins. was on balance, advisable : : 

F , and because such advertising had the tendency to induce over- 
r os "consumption. 439/ The remedy imposed. by the consent order ° 

was a ban on child-directedq ‘commercials--the very ‘temedy pre-e 


viously BEcer mln’ by the National ‘Association. of Broggi- 


casters to be seasopeiiee with respect to such advertising. 440/ 
. 


~ " o « > 
' F ate : a Mt oe 
s * ay 89 T.c. 82 71977). ‘ fg 3 . SS or eg 


+ 


439/ @ By ecligeedise sugared products ,can Dane serious dental health - < ; 
ribks even when consumed in amounts’ which, | by current American stand- ." 
ards, are quite common, See Section TIT-CA4) supra. gat en : 


/ 


wa +g aa0/ Aabtcnei® navogiation « of prondcastend: "Adyertisging-Guidelihes: oe ec 
# Non-Prescription Drugs)" (Sept. 1, 1973) Guide Ke. (non-prescriptiony 
~drug commercials shall avoid Sppconchen tending td capture the atten- 
tion of children) . ns 
ce A . . “' a0 7 
Pl : ® 4, - or) ela: 
* 4 ‘ r fit ee 5 : ’ ke . 


/ 


* 


‘clocks required unless gualifying- -wofds added); Bakers Franchise. COED. 
v. FTC, 302 F.2d 258 (3d Cir. 


Z 


i “ . f \ 


‘ names ‘ 


remedies as inadequate. 


* ! . 


*<° . Another pertinent. line of SEE aby involves bans which 


the ommdee on has. er on the use of deceptive trade . « ; 
There are many © such cases, Sparkang: with FTC v.. Algoma i 


Lumber Co. 291 WU. §. 67 (1934), and the rule that emerges is 


pat the Commission hgs_ ihe Power to impose such bans,. Pro- ake 


_* 
wide’ that it has considered and rejected ia J stringent 


° 


A sampling of-these cases is Bey 
/ a 


forth below. 441/ . It @ould be noted that these « cases have 


v. 
a 
generally involved erokéeting adults against economic injur- 


’ 
ies--and not always, economic wa Nee that are ee to 


A f 
( 


The presént case involves protecting a Sta 


g 
ane aes consumers. 
sateen against risks to their health. Accordingly, the 
i: eee a 


Commission's discretion in formulating an adequate remedy is, 


if anything, broader, and the appropriateness of a ban greater: 
‘ i ; * 


\ ; ge: 5% 2 5S 
° oe 3 ; 


4417 Continental re hi v. FIC, 330 F.2d 475 (2d Cir. 1964) ("Six ae ; 
Month" excised from name of floor wax); Waltham Watch Co. v. FIC, 318- , 
Fe2d 28 (7th Cir. 1963) (excision of "Waltham" from name of imported ” La 


1962) ("Lite Diet" excised frdém bread ry 
name); Carter Préds., Ind. v. FTC, 268 F. 2d 461 (9th CirJ\4958) ("Liver" -) 
excised from name ‘Of pills); Arrow Metal Prods, . Vv. FIC, 249 F. 2d 83 

(3d Cir. 1957) ("Porcenamel".excised from name of awning products);  . 

Gold Tone Studios Inc. v.. FTC, 183 F.2d 257 (2d Cir. 1950) ("Gold Tone" 

excised from studio name) ; 


Deer v. FEC, 152 F.2d (65 (2a Cir. 1945) (FTC ‘ : 
* has discretion sto determine whether *Manufacturing" must be excised from 


trade name) 143 F.2d 676 (2d if 


140 F.2d .207 (2d Cir. 1944) ("Mills"-exéised from trade name). 
he Third Circuit's recent holding in Beneficial ov. FIC, 54 F.2d 
611 (3d Cir. 1976), cert. denied, 430 U.S. 983 (1979) is not to the 
contrary. . The Commission was was reversed there gnly,“becalse it, bad failed | 
first to consider mE ESEMpt iy? disclosure as a less stringent: ‘remedy. 


‘ al > , ] 
. é - q’ = rs { 
' ‘se € . : : di 


37 } "aay, " teat 


. . 
. 2 . y 7 , Sr 


.M Charles of Ritz Distribs. dor . Vv. ’ 4 
A. Cir. 944),” ("Rejuvenescence" excised from name of\skin cream); Herzfeld .~ 4. 
; WF at 


‘The principal question rgised by a prohibition’ on 
advertising to pas youngest children is the extent to which | 


Sit would pendedat thd finanetat dupport or childyen' s 
,° 


‘programming and ultimately reduce or eli inate it. -Statt 


‘believes this question, is most appro riately addressed in 


rulemaking proceedinys whexé/ relevant financial and related 
information in the possession of the iain cae networks, ; all 
advertisers and others can be’ analyzed. -For ae reason, 


we propose that the Notice of Propose@ Rulemakihg calad for 
pe i : : a 
comment on this question. 


However, there are several factorg which should be 


, 


t taken into consideration in weighing the possibility that | ‘: 

ie: prohibitions on television advertising directed to young * ae 

children would undermine children's progzamming. a 8 
, First, unfair or deceptive advertising in any other 


context would not be tolerated by the Commission merely 
4 s 


because of a claim that its’elimination would undermine the 


' 


4 


prsgremigye ee: currently sustains. 4 
ae 3 
Broadcast licensees are required by bbe 1934 Commune 


a 


tions Aat to operate in the "public interest, conyeniéhce, ss we . 


and necessity." ‘See, e.g, 37 U.S:C. §309(a) (1970). The eg f 
= Xm y : , = 8 . ¥ ° J 
Federal Corimunications Commission has interpreted the "public 
. , . . %, * 
interest" standard to require broad¢asters to serve all 


* 
o- 


f 


“a 


> - | : ve } . Z ° \ =% 


‘ 
¢ é 4 ® 
Ay Sinton 


J 


significant segments of its listening. augience, and has * 


expressly included children in this definition. Btoadcast 
«. , | ‘ 

licensees avé therefore required, as a condition of *their 

license, to provide programming for young children. As*the 
’ e : = # . 


‘Commission concluded in its 1974 Repott and Order, Children's. 


Television Programs, supra note, 3, at 39397: / 


"One of the questions to be decide 
*here.is whether broadcasters have’ a 
special obligation to serve children..: 
We believe that they clearly do have | 
such a’ responsibility. 


As we have long recognized, . 
beoadcasters have a duty to serve all 
_ Substantialyand imp@rtant groups in * 
their communitiesggd children obvi- . 
ously represent fs a Group, Futher, 
because of their immaturity ‘and their 
special needs, children require pro- 
gramming designed specifica ee 
them. Accordingly, we expect taleévision 
broadcasteys as-trustees of a valuable = ¥ 
public resource, to develop and present ‘ 
programs which will serve the unique 
heeds of the child audience. ; 
As noted above, the Federal dio Re 
| Commission and the Federal Commun&cations 
Comm¥ssion have ‘consistently maintained 
tHe position that broadcasters have a 
responsibility to provide a wide range 
of different types of programs to serve , }\ 
foett communities. Children, like adults, ° 
\. have a variety of different needs and ' 
interests. Most children, however, lack 
the experience and intellectual ,sophis- 
{ tication to enjoy/or benefit from much ~ 
J of the non-entertainment material broad- 
cast for the general public. We believe; |. 
therefore, ,that the broadcaster's public’.i 
* . service obligation includes a responsibikity 
to provide diversified programming designe 
to meet the varied needs and interests of } 


the child audience." ‘ 


- x ot * 


{ _ , .° “Even though we are not adopting’ 
rules specifying a set number of hours 
; to be presented, we wish to emphasize 
am ; ‘that we do expect stations to make a 
“ meaningful effort in this area.; During ; 
: _ the course of this inquiry, we have 
found that a few stations present no” 
programs at all for children. -We trust 
‘that this Report will make it clear that. 
- - such perforfnance will not be acceptable 
- for commercial television stations which 
are expected to provide diversified pro- 
‘gram service.to their communities." Id. 


+, ats . # ; 5 s : 
; "While we agree fhat a‘detailed 
ae breakdown of prégrariming into three or 
“more specific age groups is unnecessary, 
we do believe that some effort should be 


\ made for both pre- ‘school and school aged , 
children. Age specifigisy is particularly 
e important in the area’of informational 


programming because pre-school children 

generally cannot redd and otherwise differ 
markedly from older children in their level 

of intellecthal development. A recent , 
scheduld’ indicated that, although one/net- ; 
work’ présented a commendable five shours a 

week for the,pre-school audience, ‘the others 

did not ‘appear to present any pkegrams for . 
these younger children. .In the future, * 


4 however, we will expect all licensees to 
f make a meaningful SEtOrE in this area." 
id. at’ 39398. ; aid a 
ais Elimination of commercial support “would not relieve 


licensees of sah obligation to provide: children with pro-- 


gramming. See,. e-gy FCC, Report‘on Public Service Respon- - 


\ 
taee LS | of Broadcast Licensees (the so-called “B ue Book", 
1946). But because the FCC nas itself raised: -the question : 


' % N 
: . = 340°- & 
NN 4 L <a 3 ] a) § ae 
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whether advertising ee adversely impact on. 


programming, see. Children's Television Programming, supra, 


at 39397-98, we shall elicit comment from the FCC in the 
“course of rulemaking proceedings. 
a Finally, aS a practical matter; the elimination of 
| ésdne sdvactisanenta in programming addressed to young ] 
children would not likely cause broadcasters to abandon’ 
that group altogether. What is far more likely is that 
licensees wotild continue to serve this portion’ of their: 
: i 


audience as they do other portions. , In any case, we ae 


believe that issues posed by prohibitions should be & ra 


addressed in rulemaking proceedings ere the Scounauaniee 
: so. hs A : 
5 
a in open forum. 


“ 


> Gt the - proposed remedies can be exami 


. 


= 


me programs designed primarily for children. Additionally; 


4. The Definition of the Term "Advertising 
; Directed to neLIEe, 


*? 


Obviously, the rule which ultimately emerges in this 


case must give content to the concept of television adver- 
_ 1. “ . 


tising "directed to children." One/possiblity iw ‘ho define 

that term tq a oe dvertisements shown on 

programming whose audiences are composed of a majority--or 

a significant proportion, short of a majqtity- of children: 
Such a definition should apErOpEiacely: cover most: of the 

Saturday and Sunday morning programs, children's after school 


programs as well as children's "specials." That definition 


should also include television advertising shown on other | 


it should cover television advertising whose "dominant appeal" 

‘is te children. Deciding when an advertisement has its. | 
"dominant, appeal" to children might present problems, but , 2 it & 
presumptions ‘could be created when a particular Gonneneinl, (: 


employs devices: or techniques common to children's advertising but | 


which are not commonly séen in advertising addressed ie adults. 


Current industry regulations on children’ s television 


' ,advertising promulgated by the National Association of os ‘ 
| e 
7 ° . | 
a: : . 
: -342- . 
i eee 
O17 aa) f 
. 


Broadcasters. and the Children's Unit of the National Adver- 
tising Division are made applicable by criteria not. very 
different than these. 442/ If those detisttions “are workable "hs : 
in the self-regulatory context, they ought to be workable 


in the context of trade regulation oe 


y Another criterion for regulation is possible. Federal 
{ ; ‘ 
Communication acai’ gic Broadcast\picense Renewal 
Form 303 requites each braadcaster to list and describe 


@ 
broadcast during the license period which 


those programs 


were designed for children twelve years 1d ‘and under" 
. 3 , “3 rm . & 
(Question 7). The Commission, therefore, could simply 


442/ The-Children'¢ Televistan Guidelines of the National 
. Association of Broadcasters ply to: F 


: "Ta]ldvertising of products designed primarily for | 
aes cWildren, or to advertising designed primarily for 
children, of to advertising which is telecast during 
programs designed primarily for children, or within 
—~station-breaks between shek consecutive programs 
‘ designed primarily for-children." (Preamble, October, 
1975) 


_ 


: The Children' s Review Unit of the National Kiveeviniie 
<3 Division of the Council of Better Business Bureaus extends 
its guidelines, inter alia, to: 


4 
Ma tduerederne designed to appeal to children 11 yore 
of age and under. This includes children's, advertising 
which is broadcast in children's programs and «programs \" 
in which audience patterns typically contain more than ' 


50% children." (Principles, Paragraph [B]) - 


i." + 9343- 


373. 


s 


pronipit commercials for those sugared products most dangerous 


to‘dental health in programs which the broapicast license 


sdezites we "designed for" such children. Comment should be 


elicited and cali tie adduced Auring the hearings as to the 


appropriate coverage of thesé regulations. 
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VII. CONCLUSION . 
/ ag ‘ 


This: Report has identified and discussed a broad range 


of remedies calculated to undo harms arising out of tele- 

vision advertising to children. The advantages and disad- 
. ; 2 > 

vantages of each pf those remedies has been discussed and, 


as stated in the Introduction and Recomme&dations? the 


following represents the staff's judgment as to the approp- 


é . 


> 


riate action for the Commission to take. 

The Commission should commence rulemaking proceedings 
under the Magnuson-Moss Federal Trade’ Commission Improve- 
ments Act to determine whether it should: 

. (a) Ban all televised advertising for any product 

which is directed de or seen by, audiences composed 

S of a significant proportion of children who are oo 
young to understand the selling purpose of, or other- 
wise comprehend or évaluata; the advertising: 

Ab)" Ban televised advertising directed to, or seen by, 
audiences composed of a significant proportion of o)der 
‘children for sugared food ite Aes constimption of 
-which poses the most serious dental health risks;*, 
ie) sawed that televised advertiding dirdcted to, 
or seen by, audiences composed of a significant pro- | 


portion of older children for rascas food products 
roe | a 


' 


t included in paragraph (b) be balanced by nutrition- 


al and/or health disclosures fund¢d by advertisers. 
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" DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 
PUBLIC HEALTH SERVICE _ 
FOOD AND DRUG ADMINISTRATION . 
ROCKVILLE, MARYLAND 20857 
‘he 


{ WS a 
: DEC 19 4977 
‘Honorable Michael menescuuk . Sd 
Chairman 
Federal Trade Commission 
Room 440 . 


6th. and Pennsylvania Avenue, N.W. 


Dear Mr. Chairman: 


- . * y: ; 3 : , ‘ ” 

I am writing to you to comment ‘om the prospect of Federal Trade Commisd 

sion action’to regulate the advertisigh of food products to childr 

including but not limited to foods which contain large armunts of sugars. 
I 


As you are aware, the FDA recently received a report from the Life 
Sciences Research Office of the Federation of American Sorieties for i 
Experimental Bicldgy entitled) "Evaluation of the’ Health Aspects of Sucrose 
as a Food Ingredient" (1976) (hereafter the ISRO Report). This is 
part of a more general review of food Qubstances currently "Generally 
Recognized as Safe.'' On the basis of this comprehemsive veview of 
the evidence with respect ,to the potential health hazards posed by the . 
current patterns of use of sucrose in the American diet, the report 
concluded that: . , 

"Reasonable evidence exists that sucrose is a 

contributor to the formatton of dental caries 

when used at the levels that are now current 

and in the manner now practiced. " (LSRO Report, 


p. 14.). Ss <a +, Sg 


o Z . er , a: ; 
We have no reason to believe that the cariogenic qualitiss of other 4 
hutritive sweeteners in the diet are ‘substantially. different than sucrose, 
with the possible exception of xylitol, one of the sugar alcohols. 
However, Ry EHO is currently under question | as to its possible carcin-. 


ogenicity ‘ 


» 


ia et 382° 
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ie 2- Honorable Michael Pertschuk 


Little doubt exists that excess sugar in the diet contributes to dental 
caries. Although the degree of potential harm is controlled by many - 
variables including the amount of sugar, the form of the food, and the 
manner in which the ‘product is consumed in the diet, the introduction of 
‘large amounts of sugar nto the diet at any time enhances the risk of 
tooth decay. Moreover, it seems clear that children are more -vulner- ' 
able to dental caries and that the damage to the teeth resulting from : 
tooth decay in childhood can have a: seme pintial, detrimental vAECSE on , 
dental health in later life. 


In view of the large amounts of ° advértising- -particiilarly television 
adveytising--that are directed to children urging them to consume a 
seemingly endless variety of sugared products and the substantial like- 
lihood that children will be.unable to appreciate the long-term risks to 
dental health that consumption of these’ products will create, I strongly - 
suppgrt action by the Federal Trade Commission to regulate the advertising 
of these products directed to children. ° 


Sincerely yours, 


. ~ Bonald Kennedy i a og . 
Commissioner of fone and Drugs 
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APPENDIX B 


Public Message on Sugar and Dental Health 


Council on Dental Health bl 
e . “ 
American Dental Association a Oh 


Sugar plays a/pervasive role in American life. For too many 
people, it has, unfortunately, become as¥ociated with treats and — 
comfort, with holidays and other good times as, wéll’ as with quick 
energy pickups. The result is a society dependent on Sugar and 
with little expectation in the near future of the development df ar alt: 
purpose replacement for ies . 7 


’ . r 
N enh 


. } 5 > ‘ 
° e 


The dental profession is con¢erned about the heavy consumption r 


of sugar as a cause of tooth.decay, but is fully aware /that it is 
unrealistic to, expect many atients to eliminate all s gar. from théir 
diets, To minimize the dental health hazards.of sugay, dentists. 
should inform their patients and the public on how tqgfréduce sugar — 
intake reasonably. This ts the view, of the American Dental Association 
Council on Dental Health and its committee on preventive dentistry, An 
consultation with experts*on nutrition as related to dental health. 

A sugar-rich diet contributes to the devetagubnt of antauradde is 
bacteria (dental plaque) that Stick to the teeth and caus@ cdvities. 
Avoiding sugary f&—0ods could eliminate this cause of tooth decays.” 


4 
. 


ak r 
Research studies show that the total amgynt Of sugar ‘eaten, is’ 
not the only factor in decay. The frequency /of eating ‘sugary foods, 
the length of time they remain in the mou and the physical form ° 
of the food (sticky sweets) are equally important.: . Most hazardous. 
to dental health are sweet sticky snacks, hard candies, sugar-contain~ 
, ing breath mints and cough is saa sticky dezee eek such: ras raisins 
‘ i 4 
The American Dental Association, resonienan the following to pro~ 
Roch dened health: - 


# t 


1.. maintdin a balanced diet: a. : aR 

oy Reduce the numbér Of t,im&s sugar ‘is daten; 

3. restrict. sweets to.meals,, for instance, as dessert; 

4. avoid between-meal )snacks;, ; a) 

5. do not give sugared drifiks.to babies at bedtime; 

6. watch for hidden. -sugatsain prepared foods and buy 
Tow-sugar- of “Siigar-frfe-foods if possible; *. .° 7. .' 


7. use artificial sweeteners whenéver possible; , # 
8. brush.and floss datly ‘to ee en: PY 
o phaque’ Prom the veethe “Fe a ad : 
““\ 9. .consult your dentist. ae e° ee ee eae 
) »* fe vy 


vw 4 


ss In an af€ort to reduce society ' Ss. .exposure et anacks and. 
to discourage children from becoming dependent on sweets, tha ADA vec~ 
ommends. the removal of sugar-containing products from schoolyending ' 
machinés:and school lunch programs and also has called for the, ‘elim= > 
ination’ of aay REE TS LAG of -ssugar- -rich, products on children’ s television, 
time..- ; 2 ee is yrs 
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